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The Future of Public Transportation 


By HonoraBLE ANTHONY F.. ARPAIA 
Interstate Commerce Commissioner 


Just a year ago I had the opportunity of addressing the closing 
exercises of the Rail Transportation Institute of American University. 
I welcome the invitation to do so again. Once more I am facing a 
select group already experienced in various phases of railroad operations. 
I’m sure that unless you showed talent and interest you wouldn’t be 
here, and I commend you. From what you learn here and elsewhere, 
your industry will expect you to contribute new ideas to help stimulate 
improvements in the techniques of rail transportation. 

Last year I discussed passenger problems. This year I shall talk 
about freight traffic, the life blood of the transportation system. 
Although freight traffic fortunately is not affected with the anaemia of 
passenger traffic, it does nevertheless manifest certain symptoms which 
to me are disquieting. These I should like to discuss as fully as possible 
within the limits of our time. 


Erosion of public transportation 


I intend to devote this talk to what I consider the most serious of 
these symptoms or trends; namely, the erosion of traffic and revenues 
which is being suffered by public transportation. If this process con- 
tinues, the effects on shippers and the Nation can be near disastrous. 

My thesis is that true common carriers, whether by rail, highway 
or water, must bear the real burden of our Nation’s transportation 
requirements; that the fringe operators, private transportation and 
its alter ego, contract carriage, are only flying buttresses. If we don’t 
preserve the main supports of our transportation structure, it is bound 
to collapse. While each mode of common carriage has its special aims 
and problems, they, and the public, should be first concerned with the 
strength and soundness of common-carrier transportation as a whole. 

The erosion to which I refer is due largely to the undermining of 
common-carrier transportation through the competition of private trans- 
port, lawful or deceptive, and the threat of such competition. And also, 
in part, to the present ineffectual application of sound regulatory theory. 
Let me say at the outset that there are many shadings to this complex 
problem. It is neither all black nor all white. In discussing it my 
approach must necessarily be telescopic. I hope you will understand 
my remarks in that light. 

Carriers which make no statistical reports and which can start 
whenever they please and go where their interests lead them are a very 
poor source of information. It is, therefore, extremely difficult to break 
down the total transportation business done in this country into what 
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may be called its ‘‘public’’ and ‘‘private’’ branches. But, according 
to broad estimates, common carriers perform about 60 percent of the 
transportation job. 

To me this situation is startling. If it does not arouse alarm, it 
certainly is a matter for concern and misgiving. On its face, it strongly 
suggests that our public transport system has somewhere failed. If 
the interests of the country were not involved, we could drop the subject 
right here. It would be merely an interesting footnote in our transporta- 
tion history. But the welfare of our public transport system is 
intertwined with our whole economy—our well-being, our standard 
of living and probably, in the long range, our continued national 
existence. 

How is the remaining 40 percent, or whatever the exact figure is, 
accounted for? Presumably it is divided mainly among contract 
carriers, exempt for-hire carriers, and so-called private carriers. 

Although, as I have indicated, my talk will be directed mainly at 
the competition, actual or threatened, of private carriage, if time per- 
mitted, I could discourse at length about the spread of exempt transpor- 
tation beyond the bounds which Congress apparently intended to set 
in 1935 and on the adverse effects which leasing in its varied and sinuous 
forms is having on regulated transportation as a whole. I might point 
out, however, that the motor and water carrier exemptions are matters 
with which only Congress can deal, whereas private transportation 
presents a challenge which, I feel, public carriers must meet in large 
part through their own efforts. 

The public interest is, of course, involved in the fate of true common 
carriers and for that reason, as well as the partial failure of present 
regulations, questions of legislation also are involved. As a first step, 
therefore, it is essential to define and dissect the public interest concept 
since, by so doing, we may clear up some of the lack of comprehension 
which exists today in the minds of many—legislators, regulators, 
shippers and carriers. 

The preservation and promotion of the public interest and the 
function of regulation, in my opinion, is more than the protection of 
shippers against exorbitant rates and unfair competition. It is more 
than the protection of carriers against practices injurious to themselves 
and to each other. In larger terms the public interest lies in the preser- 
vation of a sound, efficient, progressive and economical public transporta- 
tion system, one which is adapted to the current and changing needs of 
our dynamic economy and which can respond to the stresses on its 
facilities and capabilities in time of war. 

Applied to the present situation, this concept leads to the question 
whether the dispersion of effort I have noted can be allowed to continue. 
While the answer involves the weighing of a number of important 
considerations, it seems clearly apparent, from the very term itself, 
that public transportation alone can meet this test. It alone can be 
depended upon to furnish the reliable, broadly available service at fair 
and nondiscriminatory rates which shippers in the long run have always 
set above any possible alternative. 
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Transportation is a factor and often a very important factor in 
the cost of doing business. The average shipper must rely for the most 
part on public transportation. Therefore, as diversions from such 
transportation occur, the prospect of his having to pay higher rates 
looms up. The disruption of normal competition and the instability of 
market conditions are a few of the by-products. 

If the basic transportation requirements of the Nation must be 
met by common earriers, and these common carriers should develop 
and progress as the economy expands in order to perform that necessary 
function, how can they do so if this sword of Damocles is constantly 
hanging over their heads, and by a tenuous thread? Is it of advantage 
to the Nation to force rates up on the transportation of goods of those 
shippers who cannot or will not resort either to subterfuge or other 
devices, to escape the payment of just and reasonable rates; or on those 
goods which by their very nature can be transported only by public 
carriers? In addition to discrimination, doesn’t this process contribute 
to the breakdown of the very essential service which the country needs? 
How can these common carriers be sound and progressive if they must 
continue to meet the unconscionable, limitless and inequitable compe- 
tition which I shall describe? 

I am satisfied that common carriers cannot give efficient and economi- 
cal service at just and nondiscriminatory charges if they are to perform 
largely a standby service. They will not be able to remain healthy on 
a diet of ‘‘leftovers.’’ I question whether needed common carrier trans- 
portation can be preserved if transportation as a whole is half regulated 
and half free, and if the half regulation is partly ineffective. 

So much for the problem. Naturally, you expect me to offer some 
concrete recommendations for dealing with it. I do have recommenda- 
tions, but first there is need for a little more analysis of the conditions 
which lie behind this erosion. The remedies in some instances then 
should become quite apparent. 


Causes of the erosion of public transportation 


I do not want to give the impression that there is no room for bona 
fide private transportation. Situations do exist where the services of 
common carriers do not meet the needs of a shipper. Examples of sound 
private transportation are provided by the wholesaler who delivers 
products on peddle runs to retailers in a combination of selling and 
transportation operations, or operations in which service considerations 
alone govern the adoption of private means of carriage. More often 
than not, such operations are one-way in character. The private trans- 
portation I am concerned about is that which could be satisfactorily 
rendered by existing common carriers and which involves, for instance, 
return loading of trucks from points of delivery (illustrated by the 
““buy-and-sell’’ type of operation criticised in the Commission’s latest 
annual report). Then, of course, there are many cases in which shippers 
set up trucking operations, often with ‘‘leased’’ vehicles, generally to 
earry their more desirable traffic, as a means of lowering transportation 
costs and as a device for driving rates down. The threat of private 
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transportation often is enough to secure unwarranted rate reductions from 
intimidated carriers. In all of these instances the immediate expedience 
of a particular shipper is the sole criterion. 

It should by now be obvious to true common carriers that their 
present efforts merely to take traffic from each other while neglecting 
to make their service more attractive and thus creating new business, 
are altogether misconceived. If the present trend is not checked, in- 
evitably whatever business is left to public transportation will become 
less and less remunerative, leading in turn to further deterioration in 
service and more diversion to private transportation. 

Carriers have indulged in wasteful competitive duplications of 
service and have failed to make every possible effort to achieve the lower 
costs which alone provide a sound basis for rate reductions. Rates 
firmly based on the reduced costs would afford the shipper fewer oppor- 
tunities to take off a juicy slice of the traffic on which he can profit 
most in his own operations. It is, however, this slice and others like 
it which give the combination of fat and lean traffic needed to maintain 
rail or motor common-carrier service on a sound basis. 

At this point I might appropriately mention that it often is said 
that motor carriers themselves are selective. Unfortunately, such often 
is the case. This situation, as I see it, is to some extent inherent in the 
nature of motor transportation, as motor carriers cannot as a rule 
handle the general run of low-grade commodities at a profit. I do not 
condone, however, the practice of far too many motor common carriers 
of embargoing traffic which they can reasonably be expected to handle. 
A common earrier of general commodities which selects its traffic and 
points of service while operating under a scale of rates premised on the 
handling of a broad consist of traffic and a broad coverage of com- 
munities is making hay at his competitor’s expense. This practice 
I consider unethical and also unlawful, but it does exist and it shares 
in setting the standards which other carriers must meet. 

In 18 years the Commission has issued a great number of motor 
carrier operating rights. They are still being granted on the narrow 
claims of ‘‘inadequacy of service.’’ What is this inadequacy? Seldom 
is it that there is no service available. Boiled down to its essentials, 
the evidence amounts to (a) shipper preference for the service of a 
particular carrier or (b) shipper preference (often that of a single 
shipper) for a singleline service, based on claimed lapses of carriers 
furnishing interline service which often involve no more than delays 
in delivery of a very small percentage of the total number of ship- 
ments handled. On evidence of this kind the Commission has granted 
permanent authority. I realize that the Commission operates under a 
statute which permits such an interpretation and that sometimes it is 
claimed that a more rigorous determination of need for a proposed 
service may not be possible without changes in the Act. 

Certain types of shippers have aggravated the situation even further. 
Regardless of the consequences to the national welfare, they support 
applications for either common carrier or contract carrier rights, and 
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sometimes both, when they cannot fail to be aware that there is in- 
sufficient traffic for existing carriers. Obviously, they are primarily 
interested in creating an over-supply of transportation so that they 
ean play one carrier against another to get an advantage in rates. Such 
advantages as they gain when these applications are granted are at 
best temporary. No new traffic is generated; the carriers already in 
operation must divide what they have with the newcomer. Stated 
otherwise, the new carrier can live only by stealing from his competi- 
tors. And ‘“‘stealing’’ is often precisely the correct word, because with 
the large number of motor carriers in operation the Commission has 
no effective control over the means used. 

Briefly summarized, apart from exempt and contract transportation, 
not discussed at length here, erosion of traffic and revenues results mainly 
from ‘‘private’’ transportation. However, it is aggravated by shippers 
seeking undue rate advantages, by trip-leasing practices, by misdirection 
of the efforts of the public carriers themselves, and to some extent to 
undue liberality in granting operating rights to motor carriers. 


What needs to be done 


In the light of this diagnosis, it should be clear that public and 
other carriers, shippers, and the Government each have jobs to do if 
the trend toward erosion and disintegration is to be checked. Concurrent 
action in these areas is needed. It is vitally important that the underly- 
ing causes of what is potentially a great expansion of private transporta- 
tion be cured. Shippers, once embarked on trucking operations, do not 
change back readily and other shippers often are unwillingly led into 
trucking operations in order to regain a competitive position lost when 
a rival shipper puts on his own trucks. Steps must be taken now and 
the present drift stopped before the opportunity to do so may be irre- 
trievably lost. 

But first we should ask : Have rates reached such a level, particularly 
on certain shipments and some commodities that gives shippers no 
alternative? It is only a matter of common sense to say that the best 
way to meet actual or potential private trucking competition is to provide 
an improved service and to offer it at a lower price. To do so with 
present methods and costs of operation is hardly possible. Carriers’ 
costs must be reduced and efficiency increased to a point where a rate 
level capable of overcoming shipper resistance without sacrificing profits 
is possible. There is in fact another important reason for reducing 
costs and promoting efficiency apart from private carrier competition. 
The level of rates already has led to a diminishing volume of move- 
ment by certain shippers through encouraging decentralization of plants, 
plant integration, and other steps which reduce the total transportation 
demand. 

Common carriers are reaching the stage where they must get better 
results for each dollar of cost. One way it can be done is by eliminating 
duplication and waste. Where? Well, I can’t catalogue them all, but 
I can easily give illustrations. It is hard to convince any reasonable 
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business man that several separate railroad merchandise freight terminals 
are warranted in any city. There are as many as 19 in the City of St. 
Louis alone. The constant caravan of trucks over the central streets of 
any community, each dropping off a parcel at the same location, will 
some day be considered antedeluvian. 

The present railroad plant was originally built in much the same 
way motor operations are being extended now, i.e., duplicate services to 
many points and over many routes not economically justified. When 
rails had a monopoly of transportation, such competition between rail- 
roads was healthy provided it did not result in excesses. Today many 
competing lines merely duplicate investment, facilities, maintenance, 
administrative and selling expense. All of this is productive of high 
cost. 

The time has come for a revision of thinking. Certainly the 
consolidation of some competing lines of railroads would be a first step. 
The public protection against exorbitant rates would still exist not only 
because of Commission experience and the development of the use of 
cost studies but also from the competition of other forms of transporta- 
tion. Uneconomical branch lines where experience has shown that the 
service is not vital should be abandoned; duplicating lines and facilities 
involving great cost of operation, maintenance, and taxes should be 
eliminated. Of course, it will not be easy to work out these problems 
and it won’t be done overnight. Attention and study of such matters 
should come first. But will it be done in time? It can be later than 
some people think. 

I realize that while the elimination of waste and duplication is a 
formidable assignment, the problem is even more complicated. The 
ceiling on rates for common carriers today comes from sources not 
anticipated when the Transportation Act of 1940 was adopted. It was 
thought then that, regulation aside, the ceiling would be made by the 
competition of legitimate common carriers of general commodities by rail, 
truck, or vessel—competition with each other and with the real private 
carrier moving his own goods, usually in only one direction. But, 
actually, to an increasing extent, the ceiling is being imposed by the 
unbusinesslike or maverick certificated carrier who merely trades 
dollars of income and outgo or by the phony ‘‘private’’ carrier who, 
without responsibility, is performing for-hire transportation. However, 
this too can be overcome. 

Public carriers also can improve their position by taking a more 
constructive attitude toward regulation. There has been a tradition of 
““straining’’ against regulation. There is an unwillingness to give 
public acknowledgment of its needs and value. This resistance to regu- 
lation has diverted the attention of the garriers; it has caused them 
to take their eyes off the ball and blunted action on these matters. 

Frankly, opposition to regulation sometimes is rather perplexing. 
For example, in describing regulation as ‘‘restrictive’’ or ‘‘out-moded’’ 
the implication for the average citizen might be that carriers should 
be free of all restraints. Yet I have never known a transportation man 
to advocate anything approaching outright repeal of the act. Repeal or 
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emasculation of the law would not set aside the laws of economics. As 
common carriers they still would have to face private carrier and other 
competition without the protection against unethical and unwise practices 
in their own quarters which regulation provides. If unrestricted compe- 
tition were the cure for their troubles we would have it now. It has 
been tried and it has failed. I don’t think any transportation expert 
doubts these facts. That the country is unwilling to return to the days 
of special or secret deals for individual shippers must be obvious. 

Nevertheless, broadside complaints against regulation are common 
at this time, even when only specific criticisms are intended. Rarely is 
there even a grudging admission that without regulation there would 
be chaos. Perhaps as a tactical manoeuvre this attitude is excusable or 
understandable, but with reiteration over the years what has been the 
effect on public opinion? For one thing, not only has it emboldened 
unregulated transportation, but it also seems to have given it greater 
public acceptance. Do shippers seek to shun that regulation which 
regulated carriers themselves have persistently represented as inimical 
to shippers’ interests? Hasn’t this hostility to aspect of regulation 
contributed to the pressure for an ever-widening list of exempt com- 
modities and operations? Haven’t the evils of unrestricted trip leas- 
ing been less understood and appreciated as a consequence of this 
attitude? By developing an antipathy for regulation, hasn’t voluntary 
compliance become more difficult to secure? These questions have 
serious connotations. Has the propaganda begun to bear bitter fruit? 
While regulated common carriers have been busy fighting each other, 
deprecating their status, noisily rattling their ‘‘chains,’’ and unwittingly 
developing popular resentment against regulation, they have been losing 
ground while the freebooters in transportation have been flourishing. 

In my opinion, to put it bluntly, the private aspect of the trans- 
portation enterprise, through over-emphasis on the word private, has 
been allowed to take an untoward hold in recent years. So much so that 
the line between regulated and unregulated transportation is becoming 
fuzzier and fuzzier. The result is ironic. It reminds me of a Governor 
who went around the State proclaiming that there was nothing better 
than a job in private enterprise. The public took him seriously and at 
the next election turned him out to look for one. 

These brief observations lead me to suggest strongly that genuine 
common carriers of all kinds, in their relations with the public, join in 
capitalizing on the importance of regulation. The country apparently 
has never been sold on the vital need for controlled public transporta- 
tion. Like the Constitution, and our democratic way of life, too much 
is taken for granted. Yet what a story could be told! If people only 
could be made to assess and evaluate the alternatives! What would 
happen in this country if we didn’t have it? 

The logical commentary then is: Unless they believe that regulation 
ean be abolished or seriously reduced in scope, why shouldn’t those 
regulated common carriers who are offering a complete service take 
eredit for the fact that they constitute a public utility dedicated to 
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public use, and that regulation in itself is a protection to the public? 
Why shouldn’t they parade their status in this respect? Why don’t 
they constantly accentuate the distinction between unregulated and 
regulated carriers? The public should be made to know what our 
public transportation system means to them—their prosperity and 
their very safety. 

In many other industries the members first work together to create a 
demand for their product and then compete for the sales thus generated. 
Even for such a simple commodity as tea there is a trade organization 
that first sells the idea that tea is good for you (‘‘take tea and see’’), 
and then Lipton and Tender Leaf and the rest of them try to get your 
patronage. But in common carrier transportation, the keystone of the 
nation’s system, this situation does not exist. And yet, who, except 
some experts, understand why such transportation is indispensable 
to our country’s welfare. 

Instead of what is done in other industries, regulated common 
earriers skip the first step and vie with each other to get all they can 
from each other. But, as I have tried to show, while they concentrate on 
increasing their individual shares of the traffic offered to them as a 
group, private carriage, both bona fide and spurious, is becoming ever 
more prominent. Since the war and until very recently, however, the 
pernicious effects of the present situation have been temporarily ob- 
secured by abnormally high business activity. 

The closest thing to an over-all organization capable of undertaking 
this task is the Transportation Association of America. It is really 
the only forum which provides a meeting ground. But it has not, it 
seems to me, acted as aggressively as it might have through joint action 
by all to promote the objective of protecting common carriers against 
encroachment. 

The present ‘‘all or none’’ or ‘‘go it alone’’ philosophy of the 
separate forms of transportation will do much to destroy the opportunity 
of public transportation to obtain its rightful share of the available 
traffic. Such aloofness assumes that each form of transportation is a 
singular service, apart and separate from all others, and that each 
must not only operate, but plan and progress, exclusively within its 
own particular sphere. This blind allegiance leads to extremely critical 
attitudes toward competitors and unwillingness to study and solve 
common problems. This almost traditional enmity reduces opportunities 
for joint action to preserve and improve common carrier transportation 
as a whole. 

Public transportation is all of one fabric. A weakness in any 
part affects it all. Motor, rail and water transportation have each a 
place in a sound scheme of transportation. The stronger each form 
is, the more solid will be the foundation of all regulated transportation. 
The more efficiently each operates the more readily the services of all 
can be developed in the public interest. 

The national transportation policy and the Interstate Commerce 
Act do not empower the Commission to force correlation and coordination 
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of the various forms of transportation. In fact, as of now, the Com- 
mission is foreclosed from prescribing joint rates between motor carriers 
of property and the railroads. But this ‘‘cross-fertilization,’’ on a 
voluntary basis, is sanctioned by the Act and could be promoted by the 
carriers themselves. According to a recent survey made by ‘‘ Railway 
Freight Traffic,’’ nearly two-thirds of the shippers polled were in favor 
of rail and truck interchange of L. C. L. traffic. The competition in 
price and service which a coordinated system of public transportation 
could in many cases give to private transportation would be hard 
to beat. Those who participated would be rendering a service in the 
public interest at a profit; those who refused to do so would lag behind. 
Wasteful, duplicative service could not survive. 

Recently much discussed under the inelegant name of ‘“‘piggy- 
back’’ is the wider use of trailer-on-flat-car service. What has been 
the reaction? Typical of the responses were two bold headlines which 
appeared in closely successive issues of ‘‘Transport Topics.’’ On Novem- 
ber 9, 1953, the first proclaimed: ‘‘Motor Carriers Rap Piggy-Back 
Operations;’’ on November 23 it read: ‘‘Railroad Traffic Men Rap 
Piggy-Back Plan.’’ 

I have tried to follow every word which has been written on this 
subject. I don’t propose to discuss the merits. All I wish to say now 
is that much of the discussion lacks a rational, constructive tone. It is 
obvious that problems will never be analyzed, much less solved, until 
the underbrush of rancor, suspicion, and resistance is cleared out. I 
found very little in what I read about improving service to the public. 
Yet, a recent sample poll of a number of shippers indicates, according 
to ‘‘Railway Age,’’ that 83 percent of those questioned favored this 
so-called ‘‘marriage of convenience’’ between railroads and motor 
carriers. 

Isn’t it surprising that the first inquiry isn’t whether this or any 
plan would result in a less wasteful and more efficient service for the 
American public? An important by-product of a dispassionate con- 
structive approach to this single problem is that it would tend to 
reduce or eliminate the senseless underlying antagonism between motor 
common carriers and rail carriers and thereby open other avenues for 
joint efforts to their mutual advantage. 

A determination to work together in the public interest must come 
first. Identify your real target before you waste your ammunition 
further. Any action that fosters private transportation, in spite of 
temporary advantages, will ultimately be self-defeating for public trans- 
portation. Your common objectives are so great that you can afford to 
make less of your differences. You avow a wish and purpose to grow, 
but the narrow, petty, passive attitude of merely vying with each other 
for a larger share of a pool of traffic in which private transport is also 
getting an increasing part contradicts that avowal. Such benefits as 
you may seem to be gaining or preserving are illusory. There is a 
flood of business which can be recovered by working together. You 
might seem to be yielding something now, but it is always desirable to 
yield a short-term advantage for a long-term gain. 
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I come now to a briefer discussion of what shippers can do. Essen- 
tially, they must consider seriously the end results of the policies they 
now are pursuing. They should ask themselves whether their efforts 
to build up a plethora of operating rights and their use of owned or 
leased vehicles are beneficial in the longer run for themselves and for 
the public. By taking advantage of loopholes in the law are they 
deriving more than a transistory gain? Top management needs to be 
reached with these questions. 

Shippers should realize that they cannot eat their cake today and 
have it tomorrow. The same shipper who promotes these destructive 
practices in an endeavor to increase his margin of profit over his 
competitor, without possibly any benefit to the consumer, would raise 
his voice to the high heavens if he did not have the advantages of fully 
regulated transportation available to him when he needs it. He wants 
the comfort of knowing that it is there; he wants it to remain sound 
and in private ownership. He likes to be able to ship his goods any- 
where with a minimum of worry or concern. He likes the protection 
which the law affords—nondiscriminatory rates which are just and 
reasonable—and to be assured that by merely writing out bills of lading, 
the goods will be carried safely to their destination—that is, to desti- 
nations which he does not choose to reach by use of his own vehicles or 
other means. 

Yet, by the practices I have described, he is impairing and weakening 
the very thing he needs and wants. His likes and dislikes do not concern 
us as such, but, as I must keep repeating, we all are concerned with the 
fact that an efficient system of public transportation is indispensable to 
the maintenance of this country in peace and for its protection in war. 

No one will dispute the legality or propriety of anyone using his 
own vehicles to carry his own goods. But when goods are being delivered 
under a previous contract of sale, with a separate charge added for 
delivery, the distinction between ‘‘for-hire’’ and private transportation 
often becomes elusive for the Commission, the courts, and the public. 

The shipper also should not ignore the effect on his own price 
structures and note how he will contribute to breakdowns if he joins 
the parade. I have seen complaints of how the middle-west salt market is 
being demoralized by the ‘‘back-hauling’’ of salt in the trucks of private 
carriers. The price structures of this country on other basic commodities 
such as sugar, lumber and others are being undermined by these 
practices. Yet, the Commission has had very little success in the 
courts in its efforts to establish violations of the Act. These ‘‘buy-and- 
sell’’ tactics result in discriminations between shippers and between 
communities and threaten a properly related freight rate structure. 

Finally, I ask the shipper to consider whether he seriously believes 
he can take the best of his traffic away from the public carrier without 
having to pay more on what is left if public transportation is to survive. 
There is a simple matter of economics here which every shipper should 
consider most seriously. 
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While the problems I have discussed are essentially ones for carriers 
and shippers to solve, their efforts need to be strengthened by certain 
actions of the Government. 

For one thing, the Commission should make presently certified 
common carriers secure in their rights and conscious of their obligations, 
stop issuing certificates when in essence the operations called for are 
those of a contract carrier, and clear out all outstanding certificates 
under which no real service is being performed. 

Eighteen years of issuing certificates without accurate knowledge 
of the quantum and extent of existing rights is quite enough. A complete 
survey of existing authorities should be made. Dependable tests to 
determine whether existing service is adquate should be devised. The 
statutory phrase, ‘‘public convenience and necessity,’’ should be invested 
with a definite meaning. The time has come, in my opinion, when we 
must take a good hard look at what has been done and, possibly with the 
aid or under the compulsion of additional legislation, we must establish 
a solid policy for the future. 

Important loopholes in the present Act require the attention of 
Congress. The first is the lack of a proper delineation of the place 
and status of the private carrier. Congress has been advised of the 
effects of private transportation running rampant. There is an im- 
mediate need for a careful study of what can be done about illegitimate 
operations in this field. 

The next important loophole is leasing. The Commission has been 
attempting to plug this hole. The effects of carriers’ and shippers’ policy 
of drift, of exchanging temporary for long-term advantages, and lack 
of a constructive interest in transportation as a whole are well illustrated 
in the divided viewpoints of common carriers before the Commission and 
Congress on this subject. The need for curbing trip leasing is abundantly 
clear, but we find selfish seeking of private gain put above the needs 
of the public as a whole. In saying this I do not minimize the fact 
that there are lives at stake as well as matters of good transportation 
economics. 

The third major loophole is exempt transportation. The Com- 
mission, prodded in some instances by court decisions, has given the 
exemption provisions of the motor carrier part of the Act about as 
broad an interpretation as the most determined advocate could hope 
for. The linkage between exempt transportation, leasing, and private 
transportation is making a veritable hodge-podge out of our transporta- 
tion system. If regulated carriers believe something should be done 
about the motor exemptions, they must appreciate at the outset that 
changes in the statute will come only after the most convincing proof 
of where the public interest lies. If there were now a united front 
among common carriers on these problems, the job of effectively placing 
the problem and possible solutions before Congress would be vastly 
simplified. 

Now, I don’t want what I have said here today to be misunderstood. 
The common carriers of this country have available and have acquired 
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to the extent possible the finest mechanical facilities and equipment 
in the world. They have demonstrated a real and definite interest and 
confidence in the future. There is much to praise in the progress made 
by them, especially during the past several years. 

Donald K. David, Dean of the Harvard School of Business Admin- 
istration, said recently that we shall not be able to ‘‘preserve our form 
of enterprise over the next 30 years by simply praising it.’’ He went 
on to say: ‘‘The public, educated in part by business itself, has come 
to expect private business to act in the public interest. * * * Wise 
regulation does not choke competition; it drives it into new channels.’’ 

Mr. David also properly observed that some managements have 
found the way to reconcile their self interest and the national interest ; 
and that in order to preserve and strengthen the system in which we 
believe, all industry, in addition to being soundly competitive, must 
produce a satisfactory social entity and a constructive entity in the 
national whole. 

In my judgment, to achieve such an objective not only should each 
element of our transportation system unselfishly dedicate itself to that 
end, but there must be a climate of cooperation and understanding by 
every segment of the public to foster it. 

This is the business philosophy which the transportation industry 
needs. Insofar as you yourselves play a part in bringing it about, 
you will have made a great contribution not only to your industry but 
to the nation. 














SILVER ANNIVERSARY 


25th Annual Meeting—Boston, Massachusetts 
May 19-20, 1954 — Hotel Sheraton Plaza 


No more fitting place than Boston, where so much history of our 
country has been laid, could have been selected for the Practitioners’ 
Association to celebrate its Silver Anniversary on May 19-20. New 
England has been the scene for many of the firsts in the development 
and progress of the United States, one of which was the first railroad 
in America—the Granite Railway built in Quincy, the charter for which 
was granted in 1826. 

The Committee on Arrangements, headed by Mr. James R. Mac- 
Ananny, has developed a program that is truly in the sense of the 
founding philosophy of the Association ‘‘To promote the proper admin- 
istration of the Interstate Commerce Act and related Acts, to uphold the 
honor of practice before the Interstate Commerce Commission and to 
encourage cordial intercourse among the practitioners.’’ The Association 
is honored to have participating in its program four members of the 
Interstate Commerce Commission, two members of the faculty of 
Harvard, and men who have distinguished themselves in the fields of 
law and industry. 

A complete program has been mailed to each member setting forth 
in some detail the events of the Annual Meeting, and introducing those 
who will participate in the panel discussions, as well as those who will 
play a prominent part in the conduct of the meeting. 

On May 18th, at 2 p. m., there will be a meeting of the Association’s 
Executive Committee, and at 6:30 that evening the Chairmen of the 
Regional Chapters will be the guests of the Executive Committee at 
dinner. 





First Business Session 


The First Business Session of the Convention will commence at 
9:30 a. m., on the 19th in the Hub Room, with President Giles Morrow 
presiding. Mr. Robert J. Fletcher, General Solicitor of the Railway 
Express Agency, New York City, and Chairman of District No. 1 
Chapter, will welcome members and guests of the Convention. 

Mr. Giles Morrow, President of the Association, will then present a 
report of the Association’s activities during the past year. After the 
President’s report, Mr. J. L. Burke, Chairman of the Committee on 
Nominations, will be called upon to present the report of his Committee, 
which was published in the March issue of the Journal. Immediately 
following these preliminaries there will be a Forum discussion. Mr. 
John R. Turney will act as Moderator, and Interstate Commerce Com- 
missioners Charles D. Mahaffie, Hugh W. Cross, and Anthony F. Arpaia, 
Dr. Louis A. Jaffe and Mr. Nuel D. Belnap will lead the discussion. 
The subject of the Forum will be ‘‘Improvement of Administrative 
Procedure.’’ Topics to be considered : 


alien." 









I. C. C. PRACTITIONERS’ JOURNAL 





1. Except as otherwise ordered by the Commission in special 
cases, verified statements, together with the exhibits constituting 
the direct testimony of each party in chief and rebuttal, shall be 
required to be filed with the Commission and oral hearings held 
only upon request for cross-examination with respect to specified 
matters. 


2. Federal agencies engaged in the regulation of commerce or 
industry should cooperate in formulating and adopting uniform 
rules of evidence designed to meet the peculiar needs of administra- 
tive proceedings by excluding irrelevant and immaterial matter. 


3. In order to participate in any proceeding, a person not a 
party of record, shall, prior to the hearing, file and serve a written 
entry of appearance stating his intention to participate, his 
interest in the proceeding, and the position which he will take 
with respect to the several issues involved. 


4. Review of a decision of a Division of the Commission 
should be by an appeal to another Division of the Commission con- 
sisting entirely of members who did not participate in the decision 
from which the appeal is taken. 





Group Luncheon 


On the 19th, at 12:30 p. m., the Group Luncheon Meeting will be 
held in the Ball Room. Mr. William H. Day, Manager of the Transpor- 
tation Department of the Boston Chamber of Commerce, will preside, 
with Mr. Lawrence F. Whittemore, President of Brown Company, 
Berlin, New Hampshire, acting as Toastmaster. The Honorable Howard 
Freas, Member of the Interstate Commerce Commission, will be Guest 
Speaker. ‘‘The Regulatory Process’’ will be the subject of the address 
by Commissioner F reas. 





Second Business Session 


The Second Business Session will be held at 2:15 p. m., in the Hub 
Room, on the afternoon of the 19th, with President Morrow presiding. 
The Forum on ‘‘Improvement of Administrative Procedure’’ will be 
resumed, to be followed by reports of the Chairmen of the Special 
Committee on Fees for Services at the I. C. C., Special Committee on 
Revision of Rules of Practice of the I. C. C. and Special Committee on 
Reorganization of the I. C. C. 





Reception 


The evening of the 19th, at 6:30 p. m., the Boston and Maine, 
Boston & Albany, and New York, New Haven, and Hartford Railroad 
Companies will be hosts at a reception for members and their ladies. 
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Annual Dinner - Dance 


Following the reception, the Annual Dinner will be held in the Oval 
Room at 7:30 p. m. Those attending the dinner will enjoy dancing to 
the music of the Sheraton Plaza Orchestra. Formal dress for this 
occasion is optional. 





Third Business Session 


On May 20th, in the Ball Room Foyer, the Third Business Session 
will commence at 9 a. m., Mr. Giles Morrow, President, presiding. The 
first order of business will be the Election of Officers for 1954-55. 

A Second Forum will debate ‘‘Would Regulation of Commerce Be 
Improved By 


‘*1. Placing all Administrative Duties exclusively in Admin- 
istrative Divisions and all Adjudicatory Duties exclusively in 
Adjudicatory Divisions? 


‘‘?. Appointment of Commissioners to serve during good 
behavior prior to age 70 and thereafter at pleasure of President? 


**3. Reorganization of all Bureaus on a functional basis? 


‘*4. Combining the Interstate Commerce Commission and the 
Civil Aeronautics Board into a single regulatory agency?’’ 


The leading participants will be Dr. George Pierce Baker, Moderator, 
Messrs. John B. Prizer, J. L. Burke, Wm. H. Ott, Jr., Henry F. 
McCarthy, and Roland Rice. 

The forums are for the purpose of complete discussion and debate 
on these important subjects, and it is hoped that the members present 
will share fully. 





Entertainment 


The Boston Arrangements Committee, not to be surpassed by the 
much-talked about ‘‘Southern hospitality’’—or for that matter that of 
any part of the country—has opened the New England door of hospi- 
tality. On the morning of the 19th, through the courtesy of the Motor 
Common Carriers, the visiting ladies will be taken on a bus trip through 
Cambridge, Lexington and Concord. 

On the afternoon of May 20th visiting members and their ladies 
will be guests of the Boston Pilots’ Association on a boat trip around 
Boston Harbor. The Pilots’ Association has made plans to serve the 
famous New England Fish Chowder on board. 


Golf 


Those who wish to play golf are invited to bring their clubs along 
and contact a member of the Committee on Arrangements. The Com- 
mittee members will arrange for those who wish to engage in golfing 
to do so at some nearby course. 
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Our Luncheon Speaker 


Honorable Howard Freas, Interstate Commerce Commissioner, will 
address the luncheon on May 19th. His subject will be: ‘‘The Regula- 
tory Process.’’ Mr. Freas was born in Fogelsville, Pennsylvania, and 
at the age of 16 graduated from the Allentown Business College. After 
completing his studies at the Mercersburg Academy at Mercersburg, 
Pa., in 1921, Mr. Freas went West and became a student at the Uni- 
versity of Nevada. He continued his formal education at the University 
of California during 1922, and studied law at the LaSalle Extension 
University from 1934 to 1936. 

Prior to his nomination to the Commission on July 9, 1953, by 
President Eisenhower, and confirmation by the Senate on July 15, Mr. 
Freas had been associated for 24 years with the California Public 
Utilities Commission as a rate expert and examiner, and in charge of its 
Rate Section. Previous to his Public Utilities Commission employment, 
Mr. Freas served six years with railroads in Pennsylvania and Cali- 
fornia, and for three years was assistant traffic manager for a large 
California industrial concern. During the United States Maritime 
Commission’s investigation of practices of the San Francisco Bay 
Terminal, Mr. Freas was engaged by that agency as a consultant, and 
in that capacity prepared an outstanding report. He also acted as 
adviser to the LaSalle Extension University, and from 1942 to 1945 
taught classes in land and air transportation at Stanford University. 
From the inception of the Mountain Pacific States Conference of Public 
Service Commissioners in 1952, Mr. Freas was the Secretary of that 
Conference. He was elected President of the Association of Interstate 
Commerce Commission Practitioners at its annual convention in 1953, 
but relinquished the post on his appointment to the Commission. 





To acquaint our readers more fully with the members of the two 
Forums, a brief biographical sketch of each is presented: 


First Day’s Panel 


John R. Turney, Moderator, is a member of the law firm of Turney 
& Turney, Washington, D. C.; native of Tennessee; graduate of Vander- 
bilt University Law School; practiced law at Nashville from 1908-1910 
and at Jonesboro, Arkansas from 1910-1917. From 1917-1922 he was 
General Solicitor of the St. Louis Southwestern Railway Lines, becoming 
Vice President in Charge of Traffic of that railroad in 1929 where he 
remained until 1933 when he became Director of Transportation 
Service under Honorable Joseph B. Eastman, then Federal Coordinator 
of Transportation. He served in that capacity until 1935 when he 
entered the general practice of law at Washington, D. C. for several 
years. In 1942 he was appointed Director of Traffic Movement, Office 
of Defense Transportation, and held that position until January, 1943, 
when he resumed the practice of law in Washington. He was President 
of the Association of Interstate Commerce Commission Practitioners 
in 1949-50. 
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Charles D. Mahaffie, Interstate Commerce Commissioner. A Kansan 
by birth, Mr. Mahaffie attended Kingfisher College in Oklahoma from 
which he received his A.B. in 1905. As a Rhodes Scholar from Oklahoma 
he attended Oxford University, in England, and received his B.C.L. 
degree from that institution in 1907. Following a postgraduate course 
at Oxford he became an instructor in jurisprudence at Princeton 
University, 1908-09. From 1909 until 1911 he practiced law at Chicka- 
sha, Oklahoma, when he went to Portland, Oregon, where he practiced 
law until 1916. In 1916 Mr. Mahaffie was appointed Solicitor of the 
Department of Interior and held that position until 1921 when he was 
appointed an attorney for the United States Railroad Administration. 
From 1922 to 1930 he served as Director of the Bureau of Finance of the 
Interstate Commerce’Commission. Mr. Mahaffie has been a member of 
the Commission since 1930 when President Hoover gave him a recess 
appointment to succeed Commissioner Woodlock, who had resigned. 
Both Washington and Lee University and Amherst College have 
honored Commissioner Mahaffie with LL.D. degrees. 


Hugh W. Cross, Interstate Commerce Commissioner, was educated 
in the public schools of Jerseyville, Illinois, and later attended the 
University of Illinois, from which he was graduated with a degree of 
bachelor of laws. He was admitted to the Illinois Bar in 1921 and then 
engaged in the private practice of law at Jerseyville and Alton, 
Illinois. In 1932 he was elected a Representative in the General 
Assembly from the 38th District and served four consecutive terms with 
that body. He was elected Speaker of the Illinois House of Representa- 
tives in 1939. In 1940 he received the Republican nomination for 
Lieutenant Governor and was elected to the office in November of that 
year. He was re-elected Lieutenant Governor in 1944. During World 
War II, Mr. Cross served as Secretary of the Illinois War Council. He 
also served as Chairman of the Conservation Committee of the Illinois 
War Council in charge of all salvage drives in the State. He took his 
oath of office as a member of the Interstate Commerce Commission on 
April 11, 1949, succeeding George M. Barnard. 


Anthony F. Arpaia, Interstate Commerce Commissioner, formerly 
Vice President and General Counsel, Adley Express Company, New 
Haven, Connecticut, was born in that city. Mr. Arpaia graduated 
from Yale University in 1921 with the degree of B.A. and in 1923 from 
Yale Law School with a degree of LL.B. He was associated with a 
New York law firm from 1923 to 1925, and from 1925 to 1941 was in 
the general practice of law at New Haven. Mr. Arpaia was Area Rent 
Director, Chief Attorney and State Director of the Office of Price 
Administration in Connecticut from 1941 to 1945. From 1945 until 
1952 he was associated with Adley Express Company. On July 11, 
1952, Mr. Arpaia took the oath of office as an Interstate Commerce 
Commissioner, succeeding John L. Rogers. 


Louis A. Jaffe, Byrne Professor of Administrative Law, Harvard 
Law School. Dr. Jaffe was born in Seattle, Washington; received his 
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A.B. from Johns Hopkins in 1925, and LL.B. and S8.J.D. from Harvard 
Law School in 1928 and 1932. He was Secretary to Mr. Justice Brandeis 
from 1933-4; served on the Legal Staff, Agricultural Adjustment Board, 
1934-5; Legal Staff, National Labor Relations Board, 1936; Professor 
of Law, University of Buffalo, 1936-48, Dean 1948-50. Dr. Jaffe has 
been Byrne Professor of Administrative Law at Harvard Law School 
since 1950. He has also served as a Public Member of the Shipbuilding 
Commission of the War Labor Board, 1945-6; Consultant to the Depart- 
ment of Justice on the Administrative Procedure Act, 1945-6. Dr. 
Jaffe is a member of the California and New York Bars. 


Nuel D. Belnap, Attorney at Law, Chicago, Illinois. Member of the 
firm of Walter, Burchmore & Belnap; specializes in Administrative Law. 
Mr. Belnap was born at Mattoon, Illinois, and attended the University 
of Illinois, receiving his A.B. in 1914, and J.D. in 1916. Upon gradua- 
tion from law school he was employed by Borders, Walter & Burchmore, 
predecessor of his present firm. He served in the Field Artillery in 
World War I and is a member of the American and Illinois Bar 
Associations. 


Second Day’s Panel 


George Pierce Baker, Moderator, James J. Hill Professor of Trans- 
portation, Graduate School of Business Administration, Harvard Uni- 
versity. A native of Massachusetts; A.B., Harvard University, 1925, 
A.M. 1931, Ph.D. 1934. Employed on Boston and Maine Railroad, 
1920-21; Investment Counsel, Seudder, Stevens & Clark, 1925-27; 
instructor in economics and tutor in history, government and economics, 
Harvard College, 1928-35, Assistant Professor of Transportation, 
1936-39, Associate Professor of Transportation, 1939-46; since June 
1946 James J. Hill Professor of Transportation, Harvard Graduate 
School of Business Administration (on leave of absence 1940-June 
1946) ; 1939—Transportation Consultant, N. Y. C., Pennsylvania and 
C. B. & Q. Railroads. Appointed member, Civil Aeronautics Board, 
1940, Vice-Chairman, 1942. Chief Requirements Division, Office of 
Quartermaster General, 1942-43; Commissioned Lt. Colonel, A.U.S. 1942. 
Colonel, General Staff Corps, 1943-45; Director, Office of Transport & 
Communications Policy, Department of State, 1945-46. Chairman, 
Commission on Aeronautics, Research & Development Board, National 
Military Establishment. U.S. member United Nations’ Transportation 
& Communications Commission. Awarded Legion of Merit, 1945. 
Author of ‘‘The Formation of the New England Railway System,’’ 1937. 


John B. Prizer, General Counsel, Pennsylvania Railroad Company. 
Mr. Prizer was born in Lancaster, Pennsylvania, and attended Franklin 
& Marshall Academy and Mercersburg Academy; B.A., Amherst, 1929; 
Cambridge (England) 1931; LL.B., Harvard, 1934; M.A., Cambridge 
(England) 1936. Law Secretary to Justice James B. Drew, Pennsyl- 
vania Supreme Court, 1934-36; Assistant Solicitor, Pennsylvania 
Railroad Company, 1936-38, Assistant General Solicitor, 1938-42, 
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Assistant to General Counsel, 1942-45, Assistant General Counsel, 1945- 
47, General Attorney, 1947-52, and General Counsel, 1952 to present. 


J. L. Burke, President, Service Pipe Line Co., Tulsa, Okla- 
homa, gained his first transportation experience with the Frisco Railroad 
in Missouri, his native State. In 1920 he joined the traffic department 
of Sinclair Oil and Gas Company in Tulsa, and became Traffic Manager 
of Sinclair Pipe Line Company in 1924. He continued as Traffic 
Manager when Sinclair Pipe Line Company became Stanolind Pipe 
Line Company in 1930, and was elected a director in 1945. A lawyer, 
as well as a pipeliner, he advanced rapidly through the offices of 
Vice President, and Executive Vice President, to become President in 
1948. His Company’s name was changed to Service Pipe Line Com- 
pany in 1950. Mr. Burke is a member of the Executive Committee of the 
Committee for Pipe Line Companies and the General Committee of the 
Division of Transportation of the American Petroleum Institute, as 
well as being affiliated with other organizations dealing with national 
transportation problems. 


Henry F. McCarthy, Executive Vice President, Seatrain Lines, Inc., 
New York City. A native of Portsmouth, New Hampshire, Mr. Mc- 
Carthy attended the Portsmouth Publie schools, and was graduated 
Magna Cum Laude with a 8.B. degree from Harvard. He earned his 
M.S. degree from Yale University, and from 1927-29 was with the 
Construction Engineering Department of the Baltimore & Ohio Rail- 
road. From 1929-34 he served in various capacities in the Traffic De- 
partment, St. Louis Southwestern (Cotton Belt), Southwestern Trans- 
portation Co. (Truck Sub). General Passenger Agent, 1934-37, and 
Passenger Traffic Manager, 1937-42, Boston & Maine—Maine Central 
Railroad; General Traffic Manager, Northeast Airlines (Boston-Maine 
Airways), 1934-42; Office of Defense Transportation, 1942-44; Execu- 
tive Assistant to President, 1945-1948 and Vice President, 1948-50, 
New York, New Haven and Hartford Railroad; Consultant in Transpor- 
tation, Department of Defense, 1950; Vice President, 1950-53, and 
Executive Vice President, 1953 to present, Seatrain Lines, Ine. In 
1946 Mr. McCarthy was awarded the Presidential Certificate of Merit 
for World War II services. 


Roland M. Rice, member of the firm of Rice, Carpenter and Carra- 
way, Washington, D. C., was born in Maryland. In 1929 he received 
his bachelor’s degree at American University and in 1933 received his 
LL.B. from George Washington University. Later he returned to 
American University for postgraduate work, and also studied for a 
short period at Johns Hopkins University in Baltimore before entering 
a law and insurance office in Maryland. Prior to his law career, Mr. 
Rice taught psychology, debating and English in various schools. Mr. 
Rice was affiliated with the American Trucking Associations as an 
attorney, assistant general counsel and general counsel from 1942 to 
1947. He was appointed Assistant General Counsel of the Association 








584 I. C. C. PRACTITIONERS’ JOURNAL 





of American Railroads in 1947 and served there until 1951, when he 
became a member of the law firm of Rice, Carpenter and Carraway. 
Mr. Rice was formerly Chairman of the District of Columbia Chapter 
of the Association of I. C. C. Practitioners, and was its President in 
1950. 


Wm. H. Ott, Jr., General Traffic Manager, Kraft Foods Company. 
A native of Dubuque, Iowa, Mr. Ott started his career working for the 
Burlington Railroad during summer vacations. He left railroading to 
spend two years at Winona State Teachers College, taking a liberal arts 
course, which was followed by two years at the University of Southern 
California, where he gained a B.S. degree in Business Administration. 
Mr. Ott continued his education at the College of Advanced Traffic in 
Chicago and DePaul University, earning his J.D. Mr. Ott joined the 
Phenix Company in 1925 and remained there until it became a part 
of Kraft Company in 1928. By early 1930, Mr. Ott became General 
Traffic Manager of Kraft Company, the title he still retains. 





Committee on Arrangements 


JAMES R. MacAnanny, Chairman, 
Freight Traffic Manager 
Boston and Maine—Maine Central Railroads 
Boston, Massachusetts. 


William H. Day, Manager, Trans- 
portation Department, Chamber of 
Commerce, Boston, Massachusetts. 


A. H. Ferguson, Manager, Cham- 
ber of Commerce, Providence, R. I. 


Frank Cushman, Professor of Henry E. Foley, Attorney-at-Law, 





Transportation, Northeastern Uni- 
versity, Boston, Massachusetts. 


Francis J. Gill, Traffic Manager, 
Oxford Paper Company, Portland, 
Maine. 


Ronald S. Woodberry, Treasurer, 
New England Motor Rate Bureau, 
Ine., Boston, Massachusetts. 


Foley, Hoag & Eliot, Boston, Massa- 
chusetts. 


Neal J. Holland, General Attorney, 
Boston and Maine Railroad, Boston, 
Massachusetts. 


Oliver C. Peterson, Secretary-Man- 
ager, New Hampshire Motor Rate 
Bureau, Manchester, N. H. 














Section 5a of the Interstate Commerce Act and Its 
Interpretation and Application by the 
Interstate Commerce Commission 


By JoHN GUANDOLO * 
INTRODUCTION 


Section 5a of the Interstate Commerce Act,’ commonly referred to 
as the Reed-Bulwinkle Act, authorizes common carriers and freight 
forwarders subject to parts I, II, III, or IV of the Act to apply to the 
Interstate Commerce Commission for approval of any agreement between 
two or more such carriers? relative to rates, fares, classifications, and 
certain other traffic matters or procedures for the joint consideration, 
initiation, or establishment thereof. Parties to any agreement approved 
by the Commission are relieved from the operation of the antitrust laws 
with respect to the making and carrying out of the agreement in 
conformity with its provisions and such terms and conditions as may 
be prescribed. The Commission is directed to approve such agreement 
if it finds that by reason of the furtherance of the national transporta- 
tion policy declared in the act, exemption from the application of the 
antitrust laws should apply. The Commission may not approve any 
agreement between or among carriers of different classes unless limited 
to matters relating to transportation under joint rates or over through 
routes; any agreement which concerns a pooling, division or other matter 
or transaction to which section 5 of the act is applicable; or any agree- 
ment which does not accord to each party the free and unrestrained 
right to take independent action either before or after any determination 
arrived at through the procedure established by the agreement. 

This particular section of the act is permissive only, and it is 
optional with carriers to apply for relief or not. ‘‘It confers no initial 
jurisdiction upon the Commission beyond the terms and provisions of 
particular agreements which carriers may voluntarily submit.’’* 

Under paragraph (8) of section 5a ‘‘No order shall be entered 
under this section except after interested parties have been afforded 
reasonable opportunity for hearing.’’* In conformity with this pro- 


* A. B. (1940) University of Illinois and LL.B. (1943) University of Maryland; 
member of the Bar of the State of Maryland and District of Columbia; currently 
an attorney in the Antitrust Division, Department of Justice; author of “Federal 
Procedure Forms” (1949). 

The opinions expressed are personal and do not purport to reflect the official 
view of the Department of Justice 

1 Enacted June 17, 1948, as Public Law 662, 62 Stat. L. 472, 49 U. S. C. 5b. 

2 The term “carrier” means any common carrier subject to parts I, II, or III, 
or any freight forwarder subject to part IV of the Act. (Paragraph (1) (a) of 
section 5a). 

8 Eastern Railroads—Agreement, 277 |. C. C. 279, 287. See also the report of 
the Special Master in Georgia v. The Pennsylvania Railroad Co. (S. Ct., No. 10, 
Original, Vol. 1, p. 33). 

4“This requirement is applicable not only as to orders with respect to original 
applications for approval of agreements, but also as to orders terminating or modify- 
ing approval of agreements, . modifying terms and conditions upon — a 
ments were approved.” (H. R. Report No. 1100, 80th Cong., Ist Sess., p. 16). 
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vision, the Commission’s rules and regulations governing applications 
under section 5a, as amended, for authority to establish or continue 
agreements between or among carriers provide® that ‘‘A public notice 
will be issued by the Commission and and filed with the Director of 
the Federal Register stating the fact that an application has been filed 
under these rules and indicating how a hearing on such application 
may be obtained.’’ ® 

By the enactment of section 5a, Congress did not intend that the 
powers and duties conferred on the Commission by the Interstate Com- 
merce Act should in any way be diminished.? Nor is there anything in 
section 5a which would justify the abandonment of the fundamental 
principle of the Interstate Commerce Act that competitive initiative 
must characterize and give dynamic force to rate initiation. This under- 
lying premise continues in effect. Except as modified by section 5a, 
the act imposes a duty on each carrier to initiate its own rates.® Section 
5a, in providing for approval of procedures for the joint consideration, 
initiation or establishment of rates and other related matters did not 
undertake to change the design of the act to preserve the individual 
earrier’s initiative in rate-making, but provided for approval of joint 
action by all the carriers involved therein. Further, the act’s emphasis 
on individual freedom of action is strengthened by the requirement in 
paragraph (6) that no agreement shall be approved which fails to 
preserve full independence of action by each carrier. Also, the words, 
*‘joint consideration, initiation or establishment’’ in paragraph (2) 
of the section and the words ‘‘through joint consideration’’ in paragraph 


(6) manifestly connote participation and the exercise of responsibility 
by each earrier. 


Specific Prohibitions Against Approval of Agreements 
Set Forth in Section 5a 


In determining whether an agreement between or among two or 
more carriers relating to rates and other traffic matters can be approved, 
the Commission must consider the specific prohibitions against approval 
contained in paragraphs (4), (5) and (6) of section 5a.’ 


A. Carriers of one class. 


Under paragraph (4) of section 5a, the Commission may not 
approve ‘‘any agreement between or among carriers of different classes 


5 Section 3.3 (d). 

6See Central States Motor Freight Bureau, Inc—Agreement, 278 |. C. C. 581, 
582, where no request for public hearing had been received from applicants, and 
where no other party to the proceeding supported the application. 

7 Cong. Rec., Vol. 94, No. 111, June 17, 1948, Or A-4219-4222. 

8 Georgia v. Pennsylvania Railroad, 324 U. S. 439, 459; 65 S. Ct. 716, 89 L. Ed. 
1051; United States v. Chicago, Milwaukee, St. Paul and Pacific Railway, 294 U. S. 
499, 55 S. Ct. 462, 79 L. Ed. 1023; Texas and Pacific Railway Co. v. United States, 
289 U. S. 627, 53 S. Ct. 768, 77 L. Ed. 1410; Arizona Grocery Co. v. Atchison, Topeka 
and Santa Fe Ry. Co., 284 U. S. 370, 52 S. Ct. 183, 76 L. Ed. 348. ; 

9 Georgia v. Pennsylvania Railroad, supra; Arizona Grocery Co. v. Atchison, 
Topeka and Santa Fe Ry. Co., supra. 

10 Western Traffic Assn—Agreement, 276 |. C. C. 183, 209. 
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unless it finds that such agreement is of the character described in 
paragraph (2)’’ and ‘‘is limited to matters relating to transportation 
under joint rates or over through routes.’’ For purposes of paragraph 
(4), ‘‘earriers by railroad, express companies, and sleeping car com- 
panies are carriers of one class; pipe-line companies are carriers of one 
class; carriers by motor vehicles are carriers of one class; carriers by 
water are carriers of one class; and freight forwarders are carriers of 
one class.’’ 1! 


In New England Motor Rate Bureau, Inc.—Agreement,'* the 
Commission dismissed an application submitted by a group of common 
earriers by motor vehicle because it was found that approval of the 
agreement was prohibited by paragraph (4). Among the applicant 
signatories to the agreement submitted to the Commission for approval 
were three freight forwarders. The freight forwarders participated 
in the bureau’s classification and were permitted to file proposals and 
take part in public hearings, but did not have a vote in the determination 
of classification matters. It was contended by those in opposition to 
approval of the agreement, that the inclusion of the freight forwarders 
as applicants and as participating parties contravened paragraph (4) 
of section 5a. Under special permissions from the Commission, the three 
freight forwarders had been allowed to concur in the freight classification 
published by the bureau, in order that their individual tariff rates 
could be governed by that classification. But these special permissions 
were unrelated to the matter of participation in an agreement submitted 
for approval under section 5a. The Commission, in holding that para- 
graph (4) forbade approval of the agreement so long as freight for- 
warders were parties thereto, said (p. 15) : 


Public Law 881, Eighty-first Congress, second session, approved 
December 20, 1950, amended section 409 of the act in certain 
respects and authorized freight forwarders and common carriers 
by motor vehicle to continue to operate under joint rates and charges 
until the expiration of 9 months after the date of such enactment, 
or until September 20, 1951. By order of the Commission, division 
2, of the latter date, all coneurrences issued by motor common 
carriers of property authorizing freight forwarders to publish and 
file joint forwarder-motor rates pursuant to section 409 (b) of the 
act were stricken from the Commission’s files. Since that date 
freight forwarders and motor common carriers have been without 
statutory authority to enter into or maintain joint rates. Apart 
from this, however, the nature of classification ratings is such that 
they are not susceptible of separate consideration and determination 
with respect to their application in connection with joint rates as 
distinguished from other rates. 





11 Representative Bulwinkle, one of the sponsors of section 5a, in commenting 
on paragraph (4), said that the paragraph “prohibits ‘mixed’ conferences . . . Thus 
railroads may not be part of the same conference with motor carriers, nor either of 
them with carriers by water, or any of these with freight forwarders or pipe lines.” 
(Cong. Rec., Vol. 94, No. 111, June 17, 1948, pp. A-4219-4222). 

12 287 1. C. C. 9. 
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B. Pooling or other matter or transaction to which section 5 of the act is applicable. 


Under paragraph (5) of section 5a, the Commission may not approve 
‘‘any agreement which it finds is an agreement with respect to a pooling, 
division, or other matter or transaction, to which section 5 of this act. 
is applicable.’’ This is to make it clear that matters to which section 
5 of the act now relate ‘‘are to continue to be subject to the appropriate 
provisions of section 5, and that the new section 5a is intended to apply 
only to agreements not already covered by section 5.’’ 18 


C. The right of independent action. 


By paragraph (6) of section 5a, the Commission may not approve 
an agreement ‘‘unless it finds that under the agreement there is accorded 
to each party the free and unrestrained right to take independent action 
either before or after any determination arrived at through’’ the pre- 
scribed procedure. 

The meaning of the phraseology used in paragraph (6) was con- 
sidered in Western Traffic Assn.—Agreement.'4 The independent action 
provision there under consideration was cast in the words of the statute, 
and reserved to each member of the association the ‘‘free and unre- 
strained right to take independent action either before or after any 
determination’’ arrived at under procedures established by that agree- 
ment. The Commission there indicated that the purpose and effect of this. 
phraseology was to guarantee that each party to an agreement shall 
have the right to elect whether it will ‘‘(1) place a proposal in channels 
for consideration under bureau or committee procedure, (2) proceed by 
independent action to establish the proposed rate or charge without 
regard to bureau procedure, or (3) take independent action during or 
after bureau consideration.’’ In other words, as held in Central States 
Motor Freight Bureau, Inc.—Agreement,® ‘‘the member carrier is to 
be accorded the right to take independent action at any time, whether 
before, during, or after consideration pursuant to procedures established 
by the particular agreement to which it is a party.”’ 

In the Central States Motor Freight Bureau case, applicants took 
the position that in view of the disjunctive ‘‘or’’ in the language of 
paragraph (6), their agreement did not run afoul of the paragraph if the 
member carriers’ right of independent action was limited to the period 
preceding or the one following bureau action.“® Protestants shared 
the view that paragraph (6) required that there be preserved the free 
and unrestrained right of any member carrier to take independent 
action at any time, whether before, during, or after consideration 
pursuant to procedures established by the particular agreement. The 
Commission found that approval of the agreement was prohibited by 
paragraph (6) and dismissed the application which had been filed. 


13H. R. mat No. 1100, 80th Cong., Ist Sess.. p. 5. 
14 276 1. C. C. 183, 210. 
15278 1. CC. 581, 584, 
16 In this instance, to the period “after” such action. 
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The agreement in Columbia Tariff Bureau—Agreement ™' also failed 
to accord each party thereto the free and unrestrained right to take 
independent action during the period in which a proposal was being 
processed under bureau procedures. By the terms of the agreement, 
opportunity to act independently was restricted to the time preceding 
submission of a proposal or following the close of the docket meeting 
where it was considered. The Commission, citing its decision in the 
Central States Motor Freight Bureau case, dismissed the application. 

The Commission dismissed an application filed in Independent 
Movers’ & Warehousmen’s Assn.—Agreement,'*® where the agreement 
failed to provide for ‘‘the free and unrestrained right to take indepen- 
dent action either before or after any determination.’’ The Commission 
said (pp. 232-233) : 


Protestant contends, in substance, that section 5a, paragraph 
(6), provides that a specific guarantee to each member of the right 
of independent freedom of action must be spelled out in the 
agreement as a condition precedent to approval of the agreement 
by us. That contention is sound. The oral evidence is to the effect 
that it is the custom and practice of the association to publish rates, 
rules, and regulations for account of, and as desired by, individual 
members, as well as for the members of the association as a group. 
Notwithstanding this, . . . the agreement provides, in part, that 
‘‘the members of this Association shall automatically participate in 
the tariffs published by this Association for the transportation of 
household goods * * * .’’ 


The issue before us concerns the agreement as filed, and no 
oral explanation or interpretation of the agreement can be accepted 
as constituting, in any respect, a modification of the agreement. 
The provisions ... taken together, indicate the possibility that 
the agreement does bind the members so that they are not accorded 
the free and unrestrained right to take independent action either 
before or after any determination arrived at through the procedure 
outlined in the agreement. At the hearing counsel for applicants 
offered to amend the agreement by incorporating in the bylaws a 
specific provision to the effect that each member shall have the 
free and unrestrained right to take independent action in regard 
to tariff matters, if the Commission should consider such a provision 
obligatory. Any amendment to the by laws must first be approved 
by a majority of the members . . . While we are authorized to pre- 
scribe such terms and conditions as may be necessary to enable us 
to grant approval of an agreement in accordance with the standard 
set forth in paragraph (2) of section 5a, paragraph (6) provides 
that the Commission shall not approve any agreement which does not 
accord each party ‘‘the free and unrestrained right to take inde- 
pendent action either before or after any determination * *.’’ There 


17 284 1. C. C. 436. 
18 277 I. C. C. 229. 
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is no such provision in the agreement. In the circumstances, we 
conclude that approval of the agreement is prohibited by paragraph 
(6). 


1. Exclusive publishing agency. 


In determining whether an agreement filed under section 5a accords 
to carrier parties the free and unrestrained right to take independent 
action, even though the language of the agreement is cast in the language 
of the statute, the Commission appraises the whole agreement. This 
was demonstrated in Central States Motor Common Carriers—Agree- 
ment,!® where the Commission found that approval of the agreement 
submitted was prohibited by paragraph (6) because of a provision 
therein which authorized the rate bureau to be the exclusive publishing 
agent of its members. Protestants had directed attention to a provision 
in the agreement filed by members of Central States Motor Freight 
Bureau, Ine. which provided in effect for exclusive publication by the 
bureau of its members’ rates and charges. They contended, generally, 
that the preclusion of the right of a carrier to publish its own rates 
is a substantial impairment of the right of independent action. 

Applicants asserted, however, that the language of paragraph (6) 
relates the right of independent action directly to determinations 
arrived at under procedures established by agreements among carriers, 
and that no mention is made of the publication of tariffs in that para- 
graph of section 5a. They argued that the publication of tariffs is not 
an activity within the purview of section 5a and that the requirement 
in the bureau’s by-laws that all tariffs of each member, including 
tariffs giving effect to independent action, shall be published through the 
bureau cannot in fact be a restraint upon a carrier’s right to determine 
independently what the rate shall be, particularly in view of the pro- 
visions in the agreement expressing each member’s right of rate de- 
termination. The Commission rejected applicants’ contention by stating 
(pp. 524-525) : 


... We are unable to agree with applicant’s contention that the 
quoted language is limited to determinations and does not apply 
to provisions of the agreement relating to the publication of tariffs. 
The coverage of section 5a extends to procedures for the ‘‘ joint con- 
sideration, initiation or establishment’’ of rates. Tariff publication 
is necessary to the establishment of rates, and the provisions of the 
agreement governing such publication are within the scope of that 
section. Furthermore, the phrase ‘‘unrestrained right to take inde- 
pendent action’’ in connection with the establishment of a proposed 
rate in our opinion clearly includes the choice by the individual 
carrier of assigning publication of its determination to an agent or 
of making its own publication. Unless the carrier has that choice, 
it does not have the free and unrestrained right contemplated by the 
statute. The agreement in its present form, modified as proposed 


19 289 I. C. C. 517. This was the second agreement submitted by members of 
Central States Motor Freight Bureau, Inc. 
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by the applicants, will not permit this independence of action. Ap- 
proval of the agreement is prohibited, therefore, by paragraph (6) 
of section 5a. 


‘Complete freedom of independent action embraces,’’ the Commis- 
sion said in Columbia River Tariff Bureau—Agreement,”° ‘‘the right of 
a carrier to publish its own tariffs without risk of forfeiting its member- 
ship.’’ 


2. Suspension proceedings before the Commission. 


It has been contended by protestants in various section 5a proceed- 
ings that the practice of rate bureaus filing petitions with the Commis- 
sion for suspension of rates, whenever independent action is taken by a 
member carrier, amounts to an unwarranted interference with, and a 
restraint upon, the free and unrestrained right of a carrier to take such 
action. It has been argued that parties to a section 5a agreement are not 
accorded the right of independent action, free and unrestrained, when 
a rate bureau or conference holds over them the threat of a suspension 
proceeding. The Commission considered this problem in Middle Atlantic 
Conference—Agreement,”' stating : 


We recognize that this practice is of advantage and aid to the 
Commission in the administration of the act and the prevention of 
destructive rate cutting such as has required the issuance of mini- 
mum-rate orders in the Middle Atlantic and other territories. It 
is manifestly impossible, as a practical matter, for the Commission 
to scrutinize each and all of the multiplicity of tariffs and rate 
changes that are constantly being filed. So far as concerns motor- 
carrier rate matters, the practice is one which is governed and sanc- 
tioned by sections 216 (e) and (g) of the act. Section 216 (e) pro- 
vides that ‘‘ Any person, State board, organization or body politic’’ 
may make complaint against any rate in effect or proposed to be 
put into effect, and section 216 (g) provides that the Commission 
may suspend the operation of any proposed rate ‘‘upon complaint of 
any interested party * * *.’’ We do not believe that approval under 
section 5a is a prerequisite to the free exercise of this statutory right. 
It is our view and we conclude that such a group activity is not one 
pertaining to the ‘‘joint consideration, initiation, and establish- 
ment’’ of rates and charges within the purview of paragraphs (2) 
and (9) of section 5a, and accordingly that provision for such a 
practice has no proper place in an agreement submitted for approval 
under that section. It follows that we may not impose a condition 
of approval prohibiting the exercise of this statutory right, as sought 
by the shipping interests, and further that our approval of the 





20 284 I. C. C. 436, 440. In the Columbia River case, the agreement provided 
that each carrier member of the bureau covenanted and agreed to have its tariffs 
published by the bureau, and that failure to comply with the terms of the agreement 


‘would be sufficient cause for forfeiture of membership. 
688-690. 


21 283 1. C. C. 683, 
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agreement, subject to the conditions hereinafter indicated, will not 
encompass this practice. 


In New England Motor Rate Bureau, Inc.,22 the Commission held 
that a provision in an agreement authorizing the bureau to engage in 
litigation as a party complainant against its members and others by 
seeking the suspension of proposed rates or by assailing rates established 
and in effect was ‘‘in conflict with the views expressed and determination 
made in’’ the Middle Atlantic case ‘‘and for reasons there stated should 
be stricken from the agreement.’ ’*8 


The Commission had occasion to consider the practice of rate 
bureaus petitioning for the suspension of rates filed independently by 
member carriers in Stopping In Transit—Garst Truck Line, Inc.™* 
Respondent was a member of the protesting rate conference and a party 
to its tariffs. The suspended schedules, originally proposed by the carrier 
to the conference, failed to gain approval of protestant’s standing rate 
committee. As a result of the disapproval, and in the exercise of its 
right of independent action, respondent instructed protestant to publish 
the schedules. Proponent carrier contended before the Commission that 
the practice of the conference in filing petitions for suspensions of 
schedules, whenever independent action was taken by a member carrier, 
amounted to an unwarranted interference with, and a restraint upon, 
the free and unrestricted right of a carrier to take such action; and that 
protestant thus was violating the letter and spirit of the provisions of 
section 5a (6).2° Proponent specifically questioned the right of the con- 
ference to protest the proposed schedules, and the right to appear and 
participate in the particular investigation and suspension proceeding. 
In effect, proponent contended, protestant had no real interest in the 
proceeding and, therefore, should not have been allowed to protest the 


22 287 I. C. C. 9, 14. 

23 That provisions authorizing rate bureaus to protest the establishment of pro- 
Greed rates have no proper place in section 5a agreements also was held in General 

ariff Bureau, Inc., New Furniture—Agreement, I. C. C. 578, 581; Eastern Motor 
Freight Conference, Inc—Agreement, 286 1. C. C. 791, 796; Columbia River Tariff 
Bureau—Agreement, 284 |. C. C. 436, 439; Chicago Suburban Motor Carriers Assn., 
Inc.—A greement, 288 |. C. C. 415, 419-420; Central State Motor Common Carriers— 
Agreement, 289 1. C. C. 517, 528-529; Tobacco Transporters Freight Traffic—Agree- 
ment, 288 1. C. C. 517, 520. 

241 & S Docket No. M-4557. The recommended order of the examiner became 
the order of the Commission on July 6, 1953 as no exceptions to the recommended 
order and report were filed. 

25 In Pallets, Platforms, or Skids, Central Territory, 52 M. C. C. 282, division 2 
considered somewhat similar contentions and also the argument that, under the 
— of section 5a, there is serious question as to the Pare of a rate bureau 
actively contesting schedules which it publishes in behalf of a member carrier as 
its agent. There, the Commission said (p. 283): 

This proceeding does not bring in issue the question of the scope and appli- 
cation of section 5a in relation to the practice to which objection is made. The 
question raised by the respondents, at most, is collateral to the issue presented 
by the proposed schedules. The propriety under section 5a of such = 
by bureaus should be determined, therefore, only in proceedings under that sec- 
tion which present the question directly for decision. We express no opinion 
here on the merits of this practice. 











We te tw | eld 


~~ + ee 8 








APRIL, 1954 593 





schedules and cause their suspension. By reason of the action of the 
conference, proponent said that an undue burden was cast upon it to 
justify the rate proposal. 


In considering the practice of the rate bureau in this instance, the 
Commission said (sheets 2-3) : 


The proponents apparently base their objection to the right of 
the conference to protest upon the difference in the language em- 
ployed in section 216(g), as compared with that of section 216(e), 
relative to the parties who may complain to the Commission regard- 
ing proposed schedules. A plausible argument may be made that 
the more restrictive term ‘‘interested party’’ was used in section 
216(g) because the suspension of schedules was a novel and extra- 
ordinary remedy or procedure created by statute. This argument 
is, however, refuted by the fact that no limitation whatever was 
inserted in section 15(7) of the act, which also deals with suspension 
of rates, but of rail carriers. In any event, the Commission has 
general powers, under section 204(c) of the act, upon complaint 
in writing by any person, State board, organization or body politic, 
or upon its own initiative without complaint, to investigate whether 
any motor carrier has failed to comply with any provisions of Part 
II of the act, or with any requirements established pursuant thereto. 
The term ‘‘person,’’ as defined in section 203(a) (1) of the act, 
means any individual, firm, copartnership, corporation, company, 
association, or joint stock association. Furthermore, under section 
216(g), the Commission has specific authority to enter upon an 
investigation of a new or changed schedule of any motor common 
carrier and, pending such investigation, suspend the operation of 
the proposed schedule for a limited period, upon its own initiative. 
Thus, the power to institute an investigation and suspension pro- 
ceeding is clearly not conditioned upon the interest of the party 
bringing the matter to the attention of the Commission. The term 
‘*interested party,’’ contained in section 216(g), should therefore 
be given the most liberal interpretation and be construed to include 
also protestant herein. Compare Paper, Rittman, Ohio, Buffalo, 
N. Y., and Pittsburgh, Pa., 42 M. C. C. 31, 32. 


The pleadings submitted by protestant are in the name of the 
conference, signed by its assistant general manager, who is appar- 
ently a bona fide officer or full time employee of this corporation. 
Nowhere therein does protestant profess and claim that it, as a 
separate and distinct entity, apart from its members, has an interest 
in this proceeding. As pointed out by the proponents, protestant 
is not a carrier nor a shipper. Neither has the conference disclsoed 
whether its appearance herein was made at the request of any par- 
ticular carrier operating between the involved points, or at the 
behest of certain other member carriers operating generally in the 
territory, who might be affected, either directly or indirectly, by 
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the proposal. It is obvious, however, and especially in the light of 
the quoted passage describing the activities of the conference, that 
its presence herein is, if anything, merely in a representative 
capacity, on behalf of some or all of its members. Such represen- 
tation is, however, explicitly forbidden by Rule 7 of the Commis- 
sion’s General Rules of Practice. This rule declares that corpora- 
tions or firms will not be admitted to practice before, or even recog- 
nized by, the Commission in its proceedings. This is in accord with 
the canon, universally followed in almost all jurisdictions, which 
prchibits corporations from representing any litigants in court, or 
otherwise practicing law. There is, therefore, very serious doubt 
whether the conference, being a corporation, can participate in this 
proceeding as a representative of any of its member carriers. As 
a matter of fact, the latter, who are purportedly protestant’s prin- 
cipals and the real parties in interest, have not been identified. 
Indeed, there is no indication whatever that the conference has 
express authority to appear here for any individual member 
carrier. 


Standards Required By the Act 


Under paragraph 2 of section 5a of the act the Commission may not 
approve an agreement unless it finds that, by reason of the national 
transportation ,policy declared in the Act, relief from the operation of 
the antitrust laws should apply.2® Paragraph 2 of section 5a requires 
two findings: (1) That the agreement will be in furtherance of the na- 
tional transportation policy, and (2) that the agreement will so further 
the transportation policy as to outweigh the agreement’s disadvantages 
to the public interest to be guarded against by the antitrust laws.?* 


26“The direction that the Commission shall approve the application upon the 
making of the finding above referred to is subject, Eeosnee, to the qualification that 
approval is to be granted upon such terms and conditions as the Commission may 
prescribe as necessary to enable it to grant its approval in accordance with the 
standard set forth in the paragraph.” (H. R. Report No. 1100, 80th Cong., Ist Sess., 
pp. 14-15). The authority granted to the Commission to impose terms and condi- 
tions in connection with approval of agreements is necessary, as pointed out in 
H. R. Report No. 1100, “for protection of the public interest”; and by imposing 
such terms and conditions, “the Commission will be able to qualify and limit its 
approval so that the agreement, subject to such qualifications and limitations will 
meet the standard or test for approval prescribed in paragraph (2).” 

27 Enactment of section 5a followed several years of controversy before Con- 
gress over the merits of the collective rate-making practices of private groups of 
carriers. In its report on the bill which was passed in substantially the same form 
in which it was reported (H. Report 1100, 80th Cong., Ist Sess., p. 12) the House 
Committee on Interstate and Foreign Commerce said that Congress had in its legis- 
lation embodied two important policies. One is the policy set forth in the antitrust 
laws, that restraint of commerce is not in the public interest, and the other is the 
policy set forth in the Interstate Commerce Act, particularly in the national _trans- 
portation policy. The conclusion was arrived at in the report that “in the field of 
transportation the two policies cannot both be applied in full measure,” so there 
“must be some accommodation between them.” 
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Provisions having a similar purpose as section 5a are to be found 
in section 15 of the Shipping Act of 1916 ;?* section 5 of the Interstate 
Commerce Act, as amended;?® and section 412 and 414 of the Civil 
Aeronautics Act of 1938.5° Each of these, like section 5a, provides for 
relief to the parties involved from the operation of the antitrust laws 
upon approval of a subject agreement by the administering body. 


A. National transportation policy. 


Basic to any consideration which must govern the determination of 
the Commission’s approval or disapproval of any agreement presented 
under section 5a of the act, apart from the specific prohibitions contained 
in that section, is whether the particular agreement submitted for ap- 
proval is in furtherance of the national transportation policy. Congress, 
in 1940, formulated and declared a national transportation policy de- 
signed to provide for fair and impartial regulation of all modes of trans- 
portation subject to the provisions of the Interstate Commerce Act, and— 


to promote safe, adequate, economical, and efficient service and foster 
sound economic conditions in transportation and among the several 
carriers; to encourage the establishment and maintenance of reason- 
able charges for transportation service, without unjust discrimina- 
tions, undue preferences or advantages, or unfair or destructive 
competitive practices; to cooperate with the several States and the 
duly authorized officials thereof; and to encourage fair wages and 
equitable working conditions;—all to the end of developing, co- 
ordinating, and preserving a national transportation system by 
water, highway, and rail, as well as other means, adequate to meet 
the needs of the commerce of the United States, of the Postal Service, 
and of the national defense. 


All provisions of the act are to be administered and enforced with 
a view to carrying out the declaration of policy. This is expressly desig- 
nated as the general standard by which agreements submitted under 
section 5a are to be approved or disapproved. ‘‘If a finding cannot be 
made that any proposed agreement harmonizes with this policy and 
contributes to its effectuation then the agreement must be disap- 
proved.’’*! As was explained by the Commission in the Western Traffic 
Assn. case (p. 221): 


This necessitates a broad examination of conditions which affect 
the public welfare, the interests of the carriers, and the needs of 
commerce of the postal service, and of the national defense. Those 
parts of the policy, however, most directly pertinent here call for 
the promotion of ‘‘adequate, economical and efficient service,’’ for 
the fostering of ‘‘sound economic conditions in transportation,’’ and 


28 46 U. S. C. 814. 

2949 U.S.C. 5. 

80 49 U. S. C. 492 and 494. 

81 Western Traffic Assn—Agreement, 276 |. C. C. 183, 211. 
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for encouraging the establishment and maintenance of ‘‘reasonable 
charges for transportation services, without unjust discrimination, 
undue preferences, or advantages, or unfair or destructive competi- 
tive practices. ’’ 


In Wearing Apparel Carriers—Agreement,®* the Commission found 


that because of certain deficiencies in the agreement it would not be in 
furtherance of the national transportation policy. In dismissing the 
application of the common carriers by motor vehicle, the Commission 
said (p. 487) : 


An examination of the agreement reveals various defects, mainly 
of omission. The agreement is deficient in failing to provide specific 
procedures for the joint consideration, initiation, or establishment 
of rates which will adequately preserve the rights of the individual 
carriers as well as shippers in conformity with the national trans- 
portation policy. While we do not assume the task here of setting 
forth in detail every provision that should be contained in the proper 
agreement of this type, we note that the submitted agreement fails 
to: (1) specify the number of members in the rate committee, how 
they are designated, what constitutes a quorum thereof, and how 
the committee votes or takes action; (2) provide for the submission 
of proposals by shippers as well as member carriers; (3) provide for 
notice of proposals and of dispositions to member carriers and inter- 
ested shippers, and (4) afford member carriers and interested ship- 
pers an opportunity to present their views, either orally or in writ- 
ing, in support of or in opposition to any proposal. Pertinent here 
is the view expressed in Independent Movers’ & Warehousemen’s 
Assn.— Agreement, 286 I. C. C. 651, 654, in denying the application, 
that ‘‘ An agreement under which joint procedures are to be followed 
should specify the procedures.’’ Furthermore, the agreement fails 
to outline the geographical scope of operations of the carriers parties 
thereto, or to provide for the admission or participation of other 
certificated motor carriers upon the same terms as existing parties 
to the agreement. See Waterways Freight Bureau—Agreement, 
277 I. C. C. 5938, 597. 


In Independent Movers’ & Warehousemen’s Association—Agree- 


ment,®3 the Commission made the following comment with respect to 
an agreement which failed to make clear the steps taken in the processing 
of a rate proposal: 





An agreement under which joint procedures are to be followed 
should specify the procedures . . . We must conclude, therefore, that 
the agreement, as amended, through failure to provide adequate 
joint procedures, does not meet the standard of section 5a, and ac- 
cordingly that we are precluded from finding that the carrying out 








82 288 1. C. C. 486. 
88 286 I. C. C. 651, 654. 
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of the agreement would be in furtherance of the national transpor- 
tation policy. 

We find that the agreement, as amended, will not be in further- 
ance of the national transportation policy .. . 


B. Relief provided from the operation of the antitrust laws. 


Under paragraph (9) of section 5a, parties to any agreement ap- 
proved by the Commission and other persons are, if the approval of such 
agreement is not prohibited by paragraph (4), (5), or (6), ‘‘relieved 
from the operation of the antitrust laws with respect to the making of 
such agreement, and with respect to the carrying out of such agreement 
in conformity with its provisions and in conformity with the terms and 
conditions prescribed by the Commission.’’ Any action of the Commis- 
sion under section 5a in approving an agreement submitted, denying an 
application for such approval, terminating or modifying its approval 
of an agreement, prescribing the terms and conditions upon which its 
approval is to be granted, or in modifying such terms and conditions, 
‘*shall be construed as having effect solely with reference to the ap- 
plicability of the relief provisions of paragraph (9).’’** 

Even if the Commission finds that an agreement is in furtherance 
of the national transportation policy there can be no approval until a 
finding is made that the agreement furthers the policy in such manner 
and to such extent that relief from the antitrust laws should apply.* 
In considering the agreement, the Commission must give weight to each 
of the two established policies, and determine where the public interest 
lies after the accommodation and comparative evaluation of those poli- 
cies. The Commission’s task of ‘‘accommodation’’ implies that it shall 
give effect to both policies, to the maximum extent practicable. One of 
these policies may be subordinated to the other only where there is (1) 
an actual conflict or incompatibility between the two policies, and (2) 
the advantages flowing from the one policy are substantial and certain, 
while those flowing from the other are negligible and uncertain. 

The policy of promoting free enterprise, and eliminating monopo- 
listic and restrictive practices in restraint of trade and commerce, is 
not a novelty or innovation in the economic thought of this country. 
The Interstate Commerce Act of 1887 may be regarded as the original 
legislative embodiment of this nation’s economic policy in favor of com- 
petitive enterprise. The provisions of the Interstate Commerce Act, as 





84 Paragraph (10). This provision “makes it clear that, while approval of an 
agreement will result in antitrust law relief, the Interstate Commerce Act and other 
applicable provisions of law will be fully operative with respect to action taken or 
failures to act in connection with the carrying out of engagements which are ap- 
proved by the Commission under the section.” (H. R. Report No. 1100, 80th Cong. 
Ist Sess., pp. 16-17). 

85 The Special Master in oe = v. Pennsylvania Railroad Co. made it clear 
(S. Ct.,.No. 10, Original, p. 5. of abstract of report) that section 5a does not give 
the Commission authority to find that an agreement either violates or does not 
violate the. antitrust laws. The Commission’s approval of an agreement simply 
relieves the parties from the operation of the antitrust laws in carrying out the 
agreement according to its terms and conditions. 
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enacted in 1887, were generalized and made applicable to all industries 
by the Sherman Act of 1890. Subsequent legislation has sanctioned de- 
parture from these principles only in specific situations and under care- 
fully circumscribed conditions. Any departures from the principles of 
the antitrust laws must be strictly construed, and immunity is obtainable 
only by precise compliance with the specific conditions prescribed by 
Congress.*¢ 

Thus, where dispensation from the antitrust laws is involved, every 
provision in an immunizing agreement should be clear, definite, specific 
and complete. No device or subterfuge should be permitted which would 
enable carriers, under the shield of immunity granted by the Commis- 
sion, to take action without the knowledge of the Commission and going 
beyond the limits of the precise terms approved after full disclosure of 
the surrounding circumstances. 

In this connection, the language of the Special Master in Georgia v. 
Pennsylvania Railroad Co.** appears to be extremely pertinent in point- 
ing out some of the devices which should be guarded against in any im- 
munizing agreement : 


The territorial rate associations, considered only as forums for 
the discussion of rate proposals in advance of any filing with the 
I. C. C., are essential, because of the effects which rate changes have 
on other rates and on the interests of competing shippers and locali- 
ties, and because of the railroads’ duty under the Interstate Com- 
merce Act to initiate rates that are reasonable and nondiscriminatory 


The defendants, however, in establishing and maintaining their 
territorial associations, have agreed upon more than the mere pro- 
vision of forums for discussion. They have agreed upon procedures 
and structures which are designed to check the scope and frequency 
of rate reductions by (i) guarding railroads against the importuni- 
ties of their customers (through secret ballot votes and the confi- 
dentiality of proceedings); (ii) bringing the influence of adverse 
majority votes (including the votes of railroads not directly con- 
cerned with the given proposal) to bear on the proponent of a rate 
reduction and on any roads disposed to join with the proponent; 
(iii) vesting authority in paid officials to hold up favorable majority 
action (or threatened independent action against unfavorable ma- 
jority action) by means of an appeal to a higher body when these 
officials deem the reduction inimical to the best interests of the 
railroads as a whole; and (iv) providing separate organizations of 
Vice Presidents and Presidents to each of which such appeals may 
be taken. In addition, there is a common understanding that, while 
each member reserves the right, at every given stage of rate associa- 


86 United States v. Frankfort Distilleries, 324 U. S. 293, 65 S. Ct. 661, 89 L. Ed. 
615; United States v. Masonite Corp., 316 U. S. 265, 280, 62 S. Ct. 1070, 86 L. Ed. 
1461; United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 60 S. Ct. 811, 84 L. Ed. 
1129; United States v. Borden Co., 308 U. S. 188, 198, 60 S, Ct. 182, 84 L. Ed. 181. 

87 Abstract of principal points in Special Master’s Report to the Supreme Court 
(No. 10, Original, pp. 10-11). 
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tion procedure, to take independent action, either as the initiator of 
a rate change or as a joint participant in it, the members will rarely 
exercise that right when appeals are taken or the votes go against 
the proposal, realizing that if the appeal provisions and majority 
votes were disregarded with much frequency the system would tend 
to break down, to the financial injury of all. 

These agreements and understandings do not destroy the right 
of independent action, but to some extent they dampen down the 
frequency of its use and serve as a deterrent, self-imposed and non- 
coercive, to the freedom of rate-making. 


Conformance of the Agreement to Limitations Recited in the Statute 


To be approved by the Commission, an agreement submitted under 
section 5a must conform to the limitations recited in the statute. The 
agreement must relate specifically to rates, fares, classifications, divisions, 
allowances, or charges, and rules and regulations pertaining thereto, and 
the procedures for the joint consideration, initiation or establishment 
thereof. ‘‘Anything outside the scope of these specified objectives 
would be ultra licitum.’’88 

The legislative history of section 5a shows that paragraph (2) of 
section 5a was amended in conference by the Senate and the House to 
make it absolutely clear that joint action shall be strictly confined to rate 
matters. Senator Reed, one of the sponsors of section 5a, in reporting 
to the Senate on behalf of the conferees, compared the broad language 
of the bill as originally introduced and the bill as reported by the con- 
ferees and later passed by Congress. He emphasized * that ‘‘the version 
of the bill on which the conferees have agreed is limited virtually to 
rates, fares, and charges, and joint rates and through routes.’’ The 
Commission has no jurisdiction under section 5a to consider and approve 
agreements which deal with matters other than those specified in para- 
graph (2) of section 5a. This was recognized by Senator Reed, who, in 
his conference report, said: ‘‘One of those things [rates, fares, etc.] 
must be the subject matter of the agreement in order to lay it before 
the Interstate Commerce Commission and obtain approval.’’* 

The scope of section 5a was considered by the Commission in 
Michiana Motor Carriers Conference, Inc_—Agreement,*! where it was 
found that an agreement between and among motor common carriers 
was not one relating to rates and other traffic matters within the mean- 
ing of the statute because it merely delegated to the rate conference, 
among other things, the functions of carrier management with respect 
to tariff compilation, publication, and filing with regulatory bodies. 
The Commission said (pp. 329-330) : 


88 Western hg Assn.—Agreement, 276 |. C. C. 183, 212. 

89 Cong. Rec., Vol. 94, No. 97, May 28, 1948, p. 6820. 

4 Eliminated from section 5a are “agreements dealing with time schedules, 
routes, the interchange of equipment, the settlement of claims, the promotion of 
safety, or the promotion of a meey economy, or efficiency of — or service.” 
(Cong. Rec., Vol. 94, No. 84, May 11, 1948, 5769). See also Cong. Rec. Vol. 94, 
No. adit 16, 1948, A 4183. 

41 << oe, 
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The Department [of Justice] contends in effect, among other 
things, that the agreement is not one within the purview of section 
5a of the act. There is merit to this contention. By section 5a, 
common carriers subject to the act may apply to the Commission 
for approval of any agreement between or among two or more such 
carriers relative to rates, fares, classifications and certain other 
matters, hereinafter called rates, or procedures for the joint con- 
sideration, initiation, or establishment thereof. The Commission is 
directed to approve any such agreement unless it falls within certain 
prohibitions, and if it finds that by reason of furtherance of the 
national transportation policy relief from the antitrust laws should 
apply with respect to the making and carrying out of the agree- 
ment. The issue concerns the scope of the agreement as filed, and 
no explanation or interpretation thereof, written or oral, can be 
accepted as constituting, in any respect, a modification of the agree- 
ment. 

In substance, this agreement, among other things, merely dele- 
gates to the conference the functions of carrier management with 
respect to tariff compilation, publication, and filing with regulatory 
bodies . . . the members may request the conference to publish rates 
for their account, and are to compensate it in the form of dues or 
special assessments for the services rendered. The Commission has 
long recognized that these functions may be performed by agents 
under appropriate powers of attorney from the carriers. F. 8. 
Johnson & Co. v. Atchison, T. & 8S. F. Ry. Co., 21 I. C. C. 687. No 
other functions or duties with respect to rates appear to have been 
delegated or assigned to the conference in either the articles of 
incorporation or the by laws; nor have any additional functions or 
duties with respect to rates been assigned to the conference . 
This interpretation of the agreement is indirectly admitted by ap- 
plicants. ... 

None of the provisions of the articles of incorporation, or of the 
by laws insofar as they specify the duties or functions of the Con- 
ference, its board of directors or officers, discloses any rule of pro- 
cedure between or among the carriers relating to the joint considera- 
tion, initiation, or establishment of rates as contemplated by 
section 5a. 


Supervisory Function of the Commission 


Paragraph (3) of section 5a provides that each conference, bureau, 


committee, or other organization established or continued pursuant to 
any agreement approved by the Commission *? shall maintain such 
accounts, records, files, and memoranda and shall submit such reports 
to the Commission, as may be prescribed. All such accounts, records, 


42 What is submitted under section 5a to the Commission is the basic agreement 


establishing the rate bureau and defining the nature and scope of its activities and 
mode of operation. It is not the rates or other collective actions resulting from the 


rate bureau procedures that are submitted. 
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files, and memoranda shall be subject to inspection by the Commission 
or its duly authorized representatives. 

The Commission considered the requirements of paragraph (3) in 
Western Traffic Assn.—Agreement,** where it emphasized that not only 
did it have knowledge of the procedures set up in the agreement sub- 
mitted for approval, but that it could keep itself ‘‘informed as to their 
observance and their effects.’” The Commission concluded by saying, 
‘We particularly shall keep ourselves informed as to the functioning 
of the right of independent action provided in the agreement.’’ 

In Railroad Interterritorial Agreement,** numerous common carriers 
by railroad, water and motor vehicle sought approval of an agreement 
between and among themselves, relating to interterritorial traffic matters 
or proposals between points in the United States. There it was contended 
that the carriers had failed to establish a central office for the main- 
tenance of accounts, records, files, and memoranda. The Commission 
said at page 709: 


Finally, we do not believe that the failure to establish a separate 
interterritorial organization with a ‘‘central record-keeping place’’ 
will tend to obstruct the Commission in performing its supervisory 
functions relating to the carrying out of the agreement, as contended 
by the Department [of Justice]. We have already expressed the 
view that utilization of territorial organizations, and of their ex- 
perience in both territorial and interritorial matters, will further 
the maintenance of a proper balance between territorial and inter- 
territorial adjustments. It will be necessary for each territorial 
group to maintain records of each interterritorial proposal which 
it considers or acts upon, and we shall expect that each such organi- 
zation will have complete records of the territorial group action 
on each proposal initiated by it. Thus, the Commission may inspect 
the records of interterritorial actions and related territorial actions 
at the same sources. Should any difficulties arise in this or any 
other connection, however, the matter of the procedures established 
by the agreement wi!l be subject to further consideration on the 
Commission’s own motion or on representations by any interested 
parties. 


Investigations by the Commission 


By paragraph (7) of section 5a, the Commission is authorized, upon 
complaint or upon its own initiative, to investigate and determine 
whether any agreement previously approved by it under the section, 
or terms and conditions upon which approval was granted, ‘‘is not or are 
not in conformity with the standard set forth in paragraph (2), or 


43 276 I. C. C. 183, 215. See also Middle Atlantic Conference—Agreement, 283 
I. C. C. 683, 690-691, where the Commission said, “We shall, however, undertake to 
keep ourselves informed as to whether operations under the agreement are carried 
on in a manner to meet the standards of section 5a and merit the continuance of 
our pees ot of ~ ” eed 
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whether any such terms and conditions are not necessary for purposes 
of conformity with such standard.’’ After any such investigation, 
‘*the Commission shall by order terminate or modify its approval of 
such agreement if it finds such action necessary to insure conformity 
with such standard, and shall modify the terms and conditions upon 
which such approval was granted to the extent it finds necessary to 
insure conformity with such standard or to the extent to which it finds 
such terms and conditions not necessary to insure such conformity.’’ 
This provision was deemed necessary by Congress in order that the 
public interest, as involved in the case of agreements to which section 
5a relates, would be protected adequately. It ‘‘is necessary that interest- 
ed parties have the right to complain to the Commission, and that the 
Commission have the right to institute proceedings upon its own 
initiative, in order to correct situations which may develop through 
the operation of agreements in ways which are not foreseen at the time 
of the original grant of approval.’’ 

Paragraph (7) also provides that the ‘‘effective date of any order 
terminating or modifying approval, or modifying terms and conditions, 
shall be postponed for such period as the Commission determines to be 
reasonably necessary to avoid undue hardship.’’ While this provision 
appears to be unnecessary, it was considered ‘‘advisable to give recogni- 
tion to the fact that undue hardship might result if such orders were 
to go into effect without giving the parties to agreements appropriate 
time to make necessary readjustments in their activities.’’ * 


Amendments to Agreements 


While it may be recognized that an agreement properly may 
provide a method for its amendment, any approval of the agreement 
as submitted does not constitute approval of subsequent changes therein. 
As the Commission pointed out in Western Traffic Assn—Agreement * 
at page 217: 


... Should any change in the rules of procedure of those bureaus 
be made effective without prior submission to and approval by us, 
the agreement will be subject to further investigation and considera- 
tion pursuant to the provision of paragraph (7) of section 5a, for 
the purpose of determining whether the approval herein granted 
should be modified or terminated. Whether such change without 
our prior approval would deprive the parties of the relief from 
operation of the antitrust laws accorded in paragraph (9) is a 
question as to which we express no opinion. For the reasons 
indicated, therefore, we see no occasion for attaching a condition 
of approval requiring deletion of the provisions in question from 
the agreement. 


45H. R. Report No. 1100, 80th Cong., Ist Sess., p. 16. 
48 [hid po 8 Pp. 


47 276 1. C. C. 183. 








SS aS aE SS Se ET Oe 








APRIL, 1954 603 





In National Bus Traffic Assn., Inc.—Agreement,*® it was contended 
by protestants that applicants were seeking approval of a right lodged in 
themselves to amend the agreement at any time without applying to the 
Commission for approval of the amended agreement. There, the Com- 
mission said : 


. . To the extent that any changes in the rate and fare pro- 
cedures are made effective without prior submission to and approval 
by the Commission, the matter would be subject to further inves- 
tigation and consideration under section 5a (7) of the act for the 
purpose of determining whether a prior approval should be modi- 
fied or terminated. In any event, the relief provided in paragraph 
(9) of section 5a will not apply to such changed procedures unless 
and until an agreement establishing them is submitted to and 
approved by the Commission. 


Admission, Participation and Expulsion of Carriers 


As a condition of approval of section 5a agreements, the Commission 
has required that such agreements provide ‘‘for the admission and 
participation of other carriers.’*® As expressed in National Bus 
Traffic Assn., Inc—Agreement,™® the agreement should provide that 
any carrier ‘‘shall be admitted to membership, as of right, upon the 
same terms as existing members.’’ And in Atlantic-Gulf Coastwise 8. 8. 
Freight Bureau—Agreement,®™! the Commission said that ‘‘ Admission 
to membership should be as a matter of right and anything less would 
be inconsistent with our prior decisions.’”” The Commission also has 
found that ‘‘Expulsion of a member for any other reason’’ than for a 
failure to pay dues ‘‘would not, therefore, be an act coming within the 
coverage of our approval of the agreement.’’? 


Joint Interterritorial Arrangements 


In Eastern Railroads—Agreements,™= the Commission considered 
certain provisions in the agreement submitted by railroad carriers which 
contemplated consideration and action by eastern carriers jointly with 
those in other territories. No procedures had been provided in the 
agreement. The Commission said that the provisions appeared ‘‘to 
have been included by applicants merely in anticipation of joint inter- 
territorial arrangements yet to be effected,’’ but ‘‘In any event, the 
relief provided in paragraph (9) of section 5a will not apply to such 
joint consideration and action unless and until an agreement establishing 


48 278 I. C. C. 147, 155. See also Chicago Suburban Motor Carriers Assn., Inc.— 
Agreement, 288 I. C. C. 415, 421. 

49 Waterways Freight Bureau—Agreement, 277 |. C. C. 593, 597. 

50 278 I. C. C. 147, 154. See also Middle Atlantic Conference—Agreement, 283 
I. C. C. 683, 690. 
51284 I. C. C. 751, 755. 
52 National Bus Traffic Assn., Inc—Agreement, supra, pp. 154-155. 
58 277 1. C. C. 279, 290. 
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such procedures is submitted to and approved by this Commission.’ 
In Chicago Suburban Motor Carriers Assn., Inc—Agreement,™ the 
Commission expressed itself in this fashion: 


Although the agency and rate agreements would be between 
associations, as distinguished from direct arrangements between 
and among common carriers themselves, nevertheless the association 
here concerned, acting through its chairman, can only enter into 
such agreements with the authorization, approval or ratification of 
the board of directors, who are the duly authorized representatives 
of the member carriers. Such agency and rate agreements, which 
could affect the aforementioned collective rate-making procedures 
and practices of the applicants herein, may therefore be within the 
purview of section 5a. Approval of the instant agreement, however, 
will not extend the relief provided in paragraph (9) of section 
5a to any procedures or practices resulting from such agency and 
rate agreements. See Eastern Railroads—Agreement, 277 I. C. C. 
279, 290. 


Operational Procedures of Rate Bureaus 


The Commission, in approving agreements submitted under section 
5a, has prescribed certain terms and conditions in the operational rate- 
making procedures of rate bureaus. The Commission has required 
(1) that there be eliminated from agreements all provisions which 
accord bureau employees the right to docket for review by higher 
committees traffic matters which have received the consideration of 
member lines or which have been the subject of a recommendation by 
a lower ranking committee ;5* (2) that the agreements include provisions 
that notice of intention to permit the expiration of rates bearing 
expiration dates which have been in effect for 15 months or longer 
shall be placed on the public dockets ;5? (3) that determinations of rate 
committees be made by majority vote rather than by three-fourths 
vote ;*° (4) that public notice through recognized traffic journals of 
national circulation be given of docketed proposals, hearings and recom- 
mended and final dispositions ;® (5) that direct notice be given of rate 





54 The same finding was made by the Commission in Central States Motor 
Common Carriers—Agreement, 289 1. C. C. 517, 528; New England Motor Rate 
Bureau, Inc—Agreement, 288 |. C. C. 450, 451; Chicago Suburban Motor Carriers 
Assn., inc.—Agreement, 288 I. C. C. 415, 420-421; Southern Ports Foreign Freight 
Committee—A greement, 284 I. C. C. 775, 779, 780. 

55 288 1. C. C. 415, 420, 421. 

56 Western Traffic Association—Agreement, 276 1. C. C. 183, 218; Southern 
Freight Assn—Agreement, 283 |. C. 245, 252; Eastern Reliroads—Agresments 
277 Seas 279, 293; and Illinois Freight Assn. —Agreement, a3 t.C.¢C 26. 

57 1 

58 Eastern Railroad—Agreements, 277 |. C. C. 279, 293; Illinois Freight Assn.— 
Agreement, 283 |. C. C. 17, 26; and Central States Motor Common Carriers—A gree- 
ment, 289 I. C. C. 517, 527. Protestants contended in these proceedings that the 
three-fourths rule provided the dominant carriers with veto power over rate adjust- 
ments desired by the majority of the membership. 

59 Central States Motor Common Carriers—Agreement, 289 1. C. C. 517, 525; 
and Illinois Freight Assn—Agreement, 283 1. C. C. 17, 26. 
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proceedings to all interested parties; (6) that notice of all actions 
taken by rate bureaus on traffic matters shall be given in the same 
manner and to the same extent as docket proposals;*! and (7) that 
approval of an agreement is restricted to the portions that concern 


rates and other matters subject to the Commission’s jurisdiction and does 
not include intrastate matters.® 


60 New England Motor Rate Bureau, Inc.—Agreement, 288 |. C. C. 450, 451-452; 
ane "aes Suburban Motor Carriers "Association, Inc—Agreement, 288 |. C. of 

61 Jnland Water Carriers’ Freight Assn—Agreement, 278 |. C. C. 756, 700. 

62 General Tariff Bureau, Inc., New Furniture—Agreement, 288 |. C. C. 578, 582. 
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FAIR REWARD AND JUST COMPENSATION, COMMON CARRIER SERVICE 
Standards Under The Interstate Commerce Act 





Former Commissioner Clyde B. Aitchison Author of New Book Being 
Published by Association of |. C. C. Practitioners 





In this comprehensive but concise work, former Commissioner 
Aitchison, for the first time, has authoritatively analyzed and determined 
what standards are properly applicable in determining the reasonable 
level of carrier charges. 

The need for such standards arises because ‘‘if by law or official 
action a carrier (of whatever type) should be limited to a mere recovery 
of outlays made for operating expenses there would be no privately 
owned or operated common carriers.’’ Some compensation must be 
afforded to the carrier beyond these bare outlays since its service is 
required by law and just compensation is granted by the Fifth and 
Fourteenth Amendments to the Constitution. Further, Mr. Aitchison 
points out that it is important in the public interest that the compensation 
be adequate in order to secure and continue proper carrier service. 

The work examines thoroughly and critically the development of 
the underlying theories as to the bases or standards for measuring 
such compensation. Beginning with the common law, Mr. Aitchison 
finds that there is no record of a judicial decision making an award 
against a carrier solely for the exaction of unreasonable charges. The 
work then deals with great penetration and thoroughness with the 
development and final abandonment of the eminent domain theory * as a 
standard of regulation. He analyzes the merits and defects respectively 
of the prudent investment, the agency relation, and the revenue re- 
quirement theories in the light of the characteristics of different types 
of common carriers which may affect the measure of their compensation. 

The work considers, in some detail, the application of the operating 
ratio test, its growing use as a useful guide or tool, its application with 
respect to the different types of carriers and the composition of the 
compensation among which are Federal income taxes. 

The writer states that the ‘‘fair return on value rule’’ of Smyth 
v. Ames is not a reasonable nor practical guide to measure just and 
reasonable earnings for common carriers singly or in groups. He 
prefers that guides for such action be found in the standards prescribed 
in the Interstate Commerce Act itself and suggests that what the 
carrier is entitled to ask is that the rate level be sufficient to enable it, 
(1) under efficient and honest management to comply with legislative 
requirements prescribed by the Act, (2) to perform the duties and 
afford the service which the Act requires, and (3) to earn a just reward 
above its costs for such services sufficient to enable it to build such 
reserves as will smooth out depression and permit it to employ its credit 
to assure growth commensurate with increased demands of commerce. 





* As it was announced in the confiscation case of Smyth v. Ames. 
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Mr. Aitchison finds that the public is entitled to demand a rate 
structure contrived to meet such revenue needs not oppressive or unjust 
as between persons, localities or classes of traffic and as low as will 
permit the carrier to meet its statutory duties at a fair reward for 
its services and with provision for stability and expansion. Finally, he 
concludes that neither the carrier nor the public has the right to rely 
upon any fixed formula or any precise operating ratio which will be 
just and reasonable under any and all circumstances and that it would 
not be safe or prudent from the standpoint of the public or the carriers 
to tie the solution of rate problems to any hard and fast formula to be 
applied without discrimination in particular cases. 

The work represents a landmark in the regulation of carriers and 
should be in the library of every practitioner and of every traffic man, 
whether he be connected with industry or carriers. Copies will be 
available about May 1, 1954, and may be purchased at the offices of the 
Association, 2218 I. C. C. Building, Washington 25, D. C. (Price $3.50) 
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ABSTRACTS OF 286 SUPREME COURT DECISIONS INTERPRETING THE PROVI- 
SIONS OF THE INTERSTATE COMMERCE ACT AND SUPPLEMENTARY ACTS 





A Book Being Published by the Association of !. C. C. Practitioners 





The Association is publishing a book (price $5.00) which will contain 
the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and 
interpreting the provisions not only of the Interstate Commerce Act 
but also of the supplementary acts. This book, which will constitute an 
important addition to the library of the practitioner before the Com- 
mission and the individual who is preparing to become one, will be 
available on or about May 1, 1954, and may be procured at the offices 
of the Association, 2218 I. C. C. Building, Washington 25, D. C. 

It will be recalled that in May, 1951, the Association compiled and 
published a list of 256 decisions of the Supreme Court, most of which 
bore directly upon the work of the Commission. Included in this list 
were the 100 decisions most frequently cited by the Commission—as 
selected in 1939 by Harold D. McCoy, Assistant Chief Examiner of the 
Commission’s Bureau of Formal Cases, as well as 39 decisions which 
were handed down after 1939. These latter decisions were also ab- 
stracted, and several members of the Association thereupon suggested 
that all of the decisions shouid be abstracted. That is what has been 
done in the book soon to be published: All of the decisions referred 
to have now been abstracted and in addition, 30 other decisions, handed 
down since the 1951 publication, have been covered as well. 

In this book the abstracts have been arranged in accordance with 
the section of the Act to which the main point in the decision is related; 
and in certain instances, where two or more points are involved, the 
decision is completely abstracted under what is believed to be the main 
point, with short references included under the other sections of the 
Act dealt with. Space limitations have necessarily confined cross- 
references to a minimum. 

It is to be made clear that there is no analysis or critical comment 
accompanying the abstracts, and for the most part, the decisions are 
treated as if standing alone. The relating of one decision to another 
decision and the further relating of both decisions to possible changes 
in the provisions of the Act call for a text-book, and this book is not 
a text-book. On the contrary, it represents a collection of intelligently 
prepared abstracts, clearly arranged in relation to the provisions of the 
governing statutes. Above the title of each case are the topics with 
which it deals; then the facts are set forth in some detail. There follows 
a statement of the ‘‘Issues’’ and the ‘‘Rulings.’’ The style of citation 
generally follows that in ‘‘Interstate Commerce Acts, Annotated.’’ 

Perhaps the best way of indicating the nature of the book and its 
contents is to set forth an example of an abstract actually included 
therein. An example, selected at random, follows: 
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SECTION 1 (4). DUTIES OF COMMON CARRIERS 
Duty to Furnish Cars—State Cannot Enforce 


Chicago, R. I. & P. Ry. v. Hardwick Farmers Elevator Co., 226 U. 8S. 
426 (1913). 


Conclusion: Since 1906, a State has no power to regulate with 
respect to a common carrier’s duty to furnish cars or other transportation 
upon reasonable request. 

Facts: The Minnesota Legislature passed a reciprocal demurrage 
law, effective July 1, 1907, which made it the duty of a railroad subject 
to its provisions, on demand by a shipper, to furnish cars for transporta- 
tion of freight at terminal points on its line in Minnesota within 48 
hours, and at intermediate points within 72 hours, after demand, and 
made the railroad liable to pay to the shipper $1 per car for each day’s 
delay, together with damages sustained and an attorney’s fee. In an 
action under the statute, the elevator company was awarded a judg- 
ment against the railroad for delay in furnishing freight cars and the 
Supreme Court of Minnesota affirmed. 

Issue: After the enactment of the Hepburn Act of 1906, does a 
State have power to regulate the delivery of cars for interstate ship- 
ments? 

Ruling: The Hepburn Act of 1906 amended Section 1, so as to make 
it the duty of every carrier subject to the provisions of the Act to 
provide and furnish ‘‘transportation’’ (which includes cars, vehicles, 
instrumentalities, ete.) upon reasonable request therefor, and since the 
enactment of that Act, it is beyond the power of a State to regulate the 
delivery of cars for interstate shipments. Even if this subject was 
embraced within the class of powers concerning which the State has a 
right to exert its authority in the absence of legislation by Congress, 
the power of the State ceased to exist from the moment Congress 
exerted its paramount and all-embracing authority over the subject. 
There can be no divided authority over interstate commerce and the 
regulations of Congress on the subject are supreme. Here Congress 
specifically covered the field in Section 1 and provided remedies for 
the violation of the duty in Sections 8, 9, and 10. 





The foregoing is representative of the treatment of the 286 Supreme 
Court decisions included in the book. The abstracting and compilation 
of the decisions is the work of Mr. W. J. Myskowski, an Examiner at 
the Interstate Commerce Commission. As stated above, the book will 
be available on or about May 1, 1954, and orders can be forwarded 
to the offices of the Association at the present time. 









Fees For Services at I. C. C. 


On March 17, 1954, Mr. John R. Mahoney, Chairman of the Special 
Committee on Fees for Services at the I. C. C., appeared, on behalf of 
the Association, at hearings being held by the Sub-committee on Com- 
munications of the House Committee on Interstate and Foreign Com- 
merce on S. 2926, a Bill to amend the Federal Communications Act to 
authorize that Commission by regulation to prescribe nominal fees 
or charges. Mr. Mahoney’s appearance was at the request of the 
Executive Committee in pursuance of the sense of the Resolution 
adopted by the Association at its Annual Meeting in San Francisco in 
1953 and the results of the questionnaire sent to the membership on 
February 19, 1954. The formal statement of Mr. Mahoney is printed 
here. However, the following excerpts from his oral testimony are of 
particular interest : 


EXCERPTS FROM ORAL TESTIMONY OF MR. MAHONEY ON S. 2926 


Mr. Mahoney: . . . I might say that we applaud the introduction of 
this bill by Senator Johnson in that it gives an opportunity to the 
industry for which your committee is primarily responsible a chance to 
make legislative history which is long overdue. If there is going to be 
a drastic change in the present law regarding the Interstate Commerce 
Commission or the Federal Communications Commission, we want that 
policy determination made by the Committee on Interstate and Foreign 
Commerce, of which you have one of the sub-committees. 

We hope particularly that those of you who are on the surface 
transportation sub-committee will consider the advisability of introduc- 
ing similar legislation affecting the Interstate Commerce Act. I hope 
it may be possible for Senators Schoeppel and Hunt to have an 
opportunity to look at this record. The fact that they have been here 
and the fact that they sit both on your sub-committee and also 
the sub-committee for surface transportation gives us at least the hope 
that they will be able to realize our problem and that the problem 
considered by you people is one which may very well reach into surface 
transport and in fact may be more serious in surface transport. . . . 

We recognize that it would probably not be possible to have S. 
2926 amended because you have two basic statutes that are different 
involved, and that what really is called for probably is a presentation 
to the surface sub-committee of the Committee on Interstate and Foreign 
Commerce. 

Senator Potter: You feel that the problem is pretty much identical? 

Mr. Mahoney: The problem is identical, Senator, and that is the 
reason that at this point we are anxious to suggest at least that the 
inquiry ought to be broadened. That is getting back to the first question 
of yours that I tried to answer, and that is that it may have to be 
done and probably will have to be done by the whole committee. .. . 

Senator Potter: I wish to thank you kindly, Mr. Mahoney. I think 
that you are essentially correct. This whole policy question doesn’t 
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relate entirely to the field of communications. It can cut across other 
agencies of the government and I think probably whatever decision is 
made here will have an effect upon the Interstate Commerce Commission 
rules and CAA and others. 





STATEMENT OF JOHN R. MAHONEY ON BEHALF OF THE ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION PRACTITIONERS RESPECTING S. 2926 

My name is John R. Mahoney. I am a member of the New York 
law firm of Casey, Lane & Mittendorf. My primary area of responsibility 
in my present firm and my predecessor firm, Lord, Day & Lord, has been 
the representation of shippers, communities, motor, water and other 
carriers before the courts and Federal administrative bodies, particu- 
larly the Interstate Commerce Commission, the Federal Maritime 
Board and the Civil Aeronautics Board. I have also participated in 
telephone rate proceedings before the New York Public Service Com- 
mission, but have not appeared in any cases before the Federal Com- 
munications Commission. 

I appear today on behalf of the Association of Interstate Commerce 
Commission Practitioners in my capacity as Chairman of that body’s 
Special Committee on Fees and as a member of the Executive Committee. 
My appearance before the sub-committee considering S. 2926 should not 
be construed as either in opposition to or in approval of the bill as pro- 
posed. Rather, the practitioners would prefer that you consider my 
appearance as comparable to the presentation of a brief amicus curiae. 
Our group is seriously concerned with the fee problem that prompted the 
introduction of S. 2926 in other media within the broad transportation 
and communications field which is the over-all responsibility of your 
Committee on Interstate and Foreign Commerce. We recognize that 
several of you gentlemen also sit on the sub-committee responsible for 
legislation in connection with surface transportation. We welcome the 
opportunity to present our views to you at this time so that you will 
recognize that the problem with which you are dealing today cuts across 
the formal boundaries delineating surface transportation from com- 
munications. 

The introduction of S. 2926 which has led to this hearing represents 
the first opportunity the practitioners have had to convey publicly to 
the legislative arm their concern with the development of a philosophy 
respecting the independent regulatory agencies contrary to that which 
hitherto prevailed. 

The Association of Interstate Commerce Commission Practitioners 
since its inception more than a quarter of a century ago has been an 
integrated bar. Its membership of more than 3600 throughout the 
United States represents the widest possible range of shipper and 
carrier interests concerned primarily with matters affecting the Inter- 
state Commerce Commission and to a lesser extent with matters coming 
before other independent regulatory bodies such as the Federal Com- 
munications Commission. In this instance many motor and water 
carriers using short-wave radio as an adjunct in their business would 
be affected by any schedule of fees which would have to be paid if the 
scale promulgated by the Federal Communications Commission were 
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to be enacted. A more important reason for our concern is that the 
underlying regulatory concepts developed in the administration of the 
Interstate Commerce Act have necessarily been carried over to other 
regulatory agencies which came into being more recently. The Federal 
Communications Act was patterned in large measure on the Interstate 
Commerce Act as amended up to 1934. In fact, many of the responsi- 
bilities which Congress assigned to the Federal Communications Com- 
mission in 1934 had previously been the responsibility of the Interstate 
Commerce Commission. The governing body of the practitioners, 
recognizing the interaction of regulation between these agencies, believes 
it to be of such common concern as to prompt this appearance today. 

The present problem stems initially from Public Law 137 which 
was enacted by the Second Session of the 82d Congress in 1951 as a 
rider to an appropriation bill. That statute, known as Title V of the 
Independent Offices Appropriation Act of 1952, provides that ‘‘any 
franchise, license, etc. * * * prepared or issued by any Federal agency 
* * * shall be self-sustaining to the full extent possible * * * taking 
into consideration direct cost to the Government, value to the recipient, 
public policy or interest served, and other pertinent facts, and any 
amount so determined * * * shall be * * * paid into the Treasury as 
miscellaneous receipts * * *.’’ It also provides for as much uniformity 
among the agencies as is practicable, a matter which is left for the 
determination of the Bureau of the Budget. 

Unfortunately, because of the enactment of Title V as a rider to 
an appropriation bill it was neither considered at any length nor 
reported on by any legislative committee. Therefore, there is little, 
if any, legislative history documenting it. 

The Practitioners have recognized the dangers inherent in Title V 
from the outset and have been confident that when any attempt was 
made by any of the governmental agencies to set fees on a basis of 
cost those directly concerned would move forward quickly to make their 
voices heard in opposition. When the Bureau of the Budget established 
general policies in Circular A-25 on November 5, 1953, independent 
agencies such as the Federal Communications Commission and the 
Interstate Commerce Commission necessarily had to take appropriate 
steps to comply with the directive. The institution of rule-making 
proceedings by the F. C. C. and I. C. C. has brought the subject into 
focus at last by giving those affected an opportunity to see what lies 
ahead unless legislation such as S. 2926 shall be interposed or unless 
the Commissions are appraised anew by Congress of the proper bases 
for setting fees. The Budget circular required initial action by these 
agencies before May lst of this year so that time for Congressional 
clarification is necessarily short. 

Members of the Federal Communications bar and those members of 
the public affected directly by the actions of that body will undoubtedly 
give you gentlemen an informed view as to how seriously the fees pro- 
posed by the F. C. C. on January 28 of this year, pursuant to Budget’s 
directive, will affect them. I approach that schedule with some diffidence 
because I am not familiar enough with the individual items to give you 
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any really intelligent criticism. However, I am prepared to state that 
the proposal therein to charge a $325.00 fee for AM, FM and TV appli- 
cations, renewals and modifications could easily result in multiple pay- 
ments of that figure so that a licensee might well during the term of his 
license be forced to pay several thousands of dollars. It is difficult to 
conceive of such a payment as being nominal by any stretch of the 
imagination. 

At the risk of making an unfair comparison, it appears to us that 
the Interstate Commerce Commission is also proposing in the schedule 
promulgated by that body on February 16th to collect fees approximating 
$325.00 to cover an application for a certificate which would authorize 
motor carrier operations in just a few States. If the application were 
for many States as often happens, particularly in the case of furniture 
movers, the amount required could easily exceed several thousands of 
dollars. 

The common denominator of both the Federal Communications Com- 
mission and the Interstate Commerce Commission schedules appears to 
be that of recovering costs for administering the service, if it is a service, 
from the applicant. The practitioners believe that certainly in the case 
of the I. C. C. that Commission has lost sight of the fact that cost is 
but one of the factors which must be considered by an agency. Far 
more important than costs are the other considerations of ‘‘value to the 
recipient’’ and ‘‘ public policy or interest served.’’ It is the considered 
opinion of the practitioners that in most, if not all, of the cases where 
applications are made the ‘‘public policy or interest served’’ far out- 
weighs the other factors and as such justifies at most the imposition of a 
nominal fee. The Association considered this very question in the ab- 
stract at its last annual convention in May 1953. At that time the mem- 
bership went on record as opposing any scale of fees based on the re- 
covery of costs but expressed a willingness to pay a scale of nominal 
fees comparable with the filing fees charged by the Federal courts. Sub- 
sequently the Executive Committee of the Practitioners Association, in 
conjunction with the Fees Committee, worked out a resolution which 
represents a careful analysis of the subject and which I would like to 
present for your consideration. 


Resolution 


Whereas, Licensing activities of the I. C. C. are primarily for 
the protection of the public interest, and only secondarily for the 
benefit of the licensee; and; 

Whereas, Fees other than flat fees for each I. C. C. proceeding 
of comparable type would entail excessive administrative costs and 
continual argument, to the serious detriment of the work of the 
I. C. C., and 

Whereas, To the extent value is received, all parties involved in 
licensing proceedings are recipents of that value in ever varying 
degrees; and 
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Whereas, The Association of I. C. C. Practitioners is opposed 
to the assessment by regulatory agencies of anything other than 
nominal fees, and said Association believes that if all of the con- 
siderations herein stated are properly weighed and taken into ac- 
count the result will conform, in substance, to that position; Now, 
therefore, 

Be It Resolved; That the Association of I. C. C. Practitioners 
stand on the following position, taking all steps necessary to estab- 
lish it: 

Fees should be assessed on the simplest and most economical 
basis possible, be uniform as to each readily discernible class or type 
of proceeding, should be assessed in accordance with a formula (1) 
that assigns to the public the major proportion of the estimated cost 
of licensing activities of the I. C. C. since the public interest is 
primarily involved, and (2) that results in a charge against all 
private parties, both applicants and intervenors, since both are re- 
ceiving something of value. 


It may be argued that the Bureau of the Budget has given the 
various commissions sufficient latitude to arrive at a scale of nominal fees 
by ineluding in section 3 of its circular a provision that the agency 
should take ‘‘account of the value to the recipient and the public policy 
or interest served.’’ However, the Bureau of the Budget has coupled 
the clause quoted above with a mandatory requirement that the agency 
‘*shall recover, to the full extent possible, the aggregate cost incurred in 


the conduct of these activities.’’ In another section the Bureau of the 
Budget has set forth the determinants of cost which, if they are followed, 
would obviously necessitate a charge far beyond the nominal range. It 
appears to the practitioners that Budget’s requirement that the agency 
recover all or substantially all of the costs places the agencies in a 
straight-jacket so that they are unable to take account of the basic public 
policy or interest which should be served. The practitioners submit that 
Budget has transformed language which the 82d Congress intended to 
be permissive into a mandatory requirement in the circular. In effect, 
Budget has substituted ‘‘must’’ for ‘‘shall’’ in its directive to the 
agencies. 

We should be remiss if we did not emphasize in the strongest pos- 
sible manner that the licensing or certificate activity comprehended in 
the rule-making procedures of both the F. C. C. and I. C. C. is performed 
by those agencies almost exclusively in the public interest. The formal 
regulation by standing commissions of transportation and other public 
media which began in 1887 represented an evolutionary step in the 
process of public protection. Prior to that date state and local govern- 
ments had attempted either by direct legislation or through the courts 
to protect the public interest in matters of transportation either by in- 
eluding protective provisions in corporate charters or by extending the 
common law rules which had been applied particularly strictly to com- 
mon carriers. The Interstate Commerce Commission was the prototype 
of the Federal Communications Commission and all of the other bodies 
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which today regulate the economic impact of common carriers within the 
transportation and communications fields. The earlier ad hoc methods 
had broken down because they were unable to cope with the rapidly grow- 
ing transportation and communications network. In the last two decades 
of the 19th Century the idea that the public had to be protected con- 
tinuously in these fields represented a radical departure from the laissez 
faire doctrine which had characterized the industrial revolution of that 
Century. It was legislative recognition of public pressure for protection 
which had erupted earlier in the Granger movement and which had been 
recognized by the courts in Munn v. Illinois and contemporary cases. 
The establishment of the Commission method represented a continuous 
integrated approach of public protection which has continued to this day. 

When Congress extended the Interstate Commerce Commission’s 
authority in subsequent legislation it armed that Commission with the 
most potent regulatory weapon in the arsenal of public protection, 
namely, the certificate of public convenience and necessity. This certifi- 
cate or licensing device provided at once for the protection of the public 
against the wasteful effect of unlimited over-supply of transportation 
and gave the Commission plenary authority to set over-all standards of 
service which would be responsive to basic patterns of public convenience 
and necessity within a general framework prescribed by Congress. When 
the Federal Communications Act was enacted in 1934 Congress gave the 
Federal Communications Commission similar licensing and certificate 
authority within the fields of broadcasting and telephone operations, and 
has subsequently extended the pattern to television, which was unknown 
at that time. 

It can be argued with considerable force that although the holders 
of such certificates or licenses within the communications and transpor- 
tation field enjoy a measure of economic insulation they achieve this only 
at the expense of public responsibility. As holders of these certificates 
or licenses they are considered to be guardians of a public trust within a 
limited area. Unlike the ordinary business man their actions are sub- 
jected to much greater visitorial power because of that public trust. 

From its inception the Interstate Commerce Commission has acted 
in a quasi-judicial capacity in judging complaints brought by shippers 
against the railroads or other segments of the transportation industry. 
In the early days its specific job was the protection of the smaller ship- 
pers against the financial giants represented by the railroads and big 
shippers. The dramatic rise of competing forms of transportation added 
additional responsibility so that today to an increasing degree it must 
also sit as referee in balancing the needs of one segment of the transpor- 
tation industry against another. At one time it was the boast of the 
Interstate Commerce Commission that its process could be invoked ‘‘ for 
the price of a postage stamp.’’ The idea or philosophy that brought the 
Commission into being, namely, the protection of the little man, is still 
a very powerful one. It is still the visceral reaction of most people that 
the Commission should be a quasi-judicial body, exercising its judicial 
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functions in the coldest neutrality. Like the courts, it must be easily 
available to the smallest shipper or entrepreneur. If proof were neces- 
Sary on this point, the Committee should consider the spectacular prog- 
ress displayed by many motor carriers in our expanding economy during 
the last three decades. The Interstate Commerce Commission must con- 
tinue to be easily reached by these small truckers and by the shippers 
who support them. Admittedly, in making such an argument, it is 
always tempting to bear down on the needs of the small carrier, but there 
is a very real danger that an extra charge might be enough to discourage 
a small carrier from seeking to expand into an area where the public 
interest basically requires such expansion. It is safe to say that in our 
complex economic life practice before the Interstate Commerce Commis- 
sion is necessarily complicated enough already. If carriers and, through 
them, the shipping public are to get a start and to protect their rights 
once they are in business they necessarily and realistically must call on 
specialists. Shippers and carriers alike appreciate the fact that to 
accomplish the orderly disposition of applications for certificates it is 
necessary that there be some tribunal which can project the immediate 
need, real or fancied, of the applicant onto the larger screen of public 
need. We know that in this respect competitive economic striving will 
inevitably bring participants into conflict and that such conflicts must 
be resolved at the court or the Commission level. In the face of a tradi- 
tion of no fees, the practitioners are reluctant to open the floodgates now 
but are prepared, if necessary, to pay small fees of a nominal category 
comparable to filing fees in the courts. It appeared to the governing 
body of the Practitioners necessary to ascertain the views of every mem- 
ber on this important matter. Therefore, the Executive Committee of 
the Practitioners Association sent to each of the practitioners a ques- 
tionnaire designed to elicit information and to make it possible for the 
Association to gather the views of all of its members for a presentation 
to the Interstate Commerce Commission before its deadline on March 
31st. At the time the practitioners set the deadline on March 31 they 
did not know of the pendency of this hearing. However, as an aid to 
your Committee in considering this legislation, we should like to give an 
interlocutory report based on 560 questionnaires returned out of the 
more than 3600 which were sent. Although we anticipate that we shall 
have many more within the next few weeks we believe that those which 
have been returned set a pattern which will not change very much in 
the aggregate. Of the 560, 522 expressed opposition to the schedule 
of fees promulgated by the Interstate Commerce Commission and favored 
the statement of position contained in the practitioners resolution which 
I read to you earlier. Four hundred of those who replied requested the 
governing body to make some effort to have S. 2926 amended to include 
the Interstate Commerce Commission or, alternatively, to have similar 
legislation introduced. When the Executive Committee met ten days 
ago to consider whether legislative assistance should be sought, the few 
questionnaires which had been returned up to that point gave nothing 
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like the clear indication to the Committee which is now apparent. There 
has not been time since the trend became evident for the Executive Com- 
mittee to consider what steps should be taken. Therefore, any sugges- 
tions I might make on that score would have to be considered as my 
personal views. 

I ought to add that over 20 percent of those replying urged that 
at least one public hearing be held on the issue. I deem it to be signifi- 
cant that almost everyone who requested a hearing indicated a willingness 
—yes an insistence—to be allowed to appear and testify at such a hear- 
ing. The questionnaire gave the individuals an opportunity to express 
a preference for a hearing situs. The majority asked for Washington or 
some place in the East, although many asked for a hearing in the Middle 
West. A few asked for a hearing in the West and in the South. 

The reaction of the many practitioners who have written to the 
Committee makes it clear that almost to a man they conceive of the 
Commissions, together with the courts, as dedicated essentially to the 
protection of the public interest. They are prepared, if necessary, to 
pay such nominal fees as Congress decides to be required, but they are 
not prepared to pay fees on a cost basis for the support of the Commis- 
sions any more than they are prepared to pay fees on a cost basis to 
support the Federal court system. 

The methods and language used to make the main point ran the 
gamut from the most simple to the most articulate. However, through 
all of them ran the common thread that the Federal Government in 
transportation and allied fields is not considered by anyone to be a sales 
organization but is rather thought of as the guardian of the collective 
public interest. 
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SENATE BILL ON I. C, C. FEES FOR SERVICES INTRODUCED 


Subsequent to the hearings on S. 2926, Senator John W. Bricker, 
Chairman of the Senate Committee on Interstate and Foreign Commerce, 
for himself and Senator Edwin C. Johnson, on March 29 introduced 
S. 3203, a bill to prohibit the Interstate Commerce Commission and other 
agencies from prescribing more than nominal fees or charges for inspec- 
tions, certificates, registrations, licenses, permits, or applications issued 
or provided by them. On March 30 Senator Bricker released a statement 
announcing that the Committee had unanimously adopted a resolution 
expressing the sense of the Committee that the department and agencies 
of the Government under its legislative jurisdiction should postpone 
until July 1, 1955 any pending plans or proceedings to impose license 
fees or charges stemming from the November 5, 1953 directive of the 
Bureau of the Budget (Circular A-25). S. 3203, Senator Bricker’s state- 
ment and the resolution of the Committee are set forth below: 
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A BILL 


S. 3203 
83d Congress—2d Session 


To prohibit certain departments, agencies, bureaus, boards, commissions, 
and services of the Government from prescribing more than nominal 
fees or charges for inspections, certificates, registrations, licenses, 
permits, or applications issued or provided by them. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That, notwithstanding 
any other provision of law, the Department of Commerce and any 
agency, commission, or bureau thereof; the Civil Aeronautics Board; 
the Coast Guard; the Federal Communications Commission ; the Federal 
Trade Commission ; the Federal Power Commission; and the Interstate 
Commerce Commission, respectively, shall not by regulation or otherwise 
prescribe for the imposition of more than nominal fees or charges for any 
inspection, certificate, registration, license, permit, or application issued 
or provided by them. 





RESOLUTION URGING SUSPENSION OF AGENCY PROCEEDINGS FOR 
LICENSE FEES OR CHARGES 


Senator John W. Bricker (R., Ohio), Chairman of the Senate Com- 
mittee on Interstate and Foreign Commerce, announced on March 30, 
the unanimous approval by the Committee of a resolution expressing the 
sense of the Committee that the department and agencies of the Govern- 
ment under its legislative jurisdiction should postpone until July 1, 1955 
any pending plans or proceedings to impose license fees or charges 
stemming from a November 5, 1953 directive of the Bureau of the Budget 
(Cireular A-25). 

Chairman Bricker pointed out that at its meeting on March 24, the 
Committee had unanimously approved a similar resolution applicable 
only to the Federal Communications Commission. The new resolution 
covers the Interstate Commerce Commission; Civil Aeronautics Board; 
Federal Trade Commission; Department of Commerce, including the 
Civil Aeronautics Administration and the Federal Maritime Board; 
Federal Power Commission ; and the U. 8. Coast Guard. 

Senator Bricker explained that the pending proposals of various 
agencies to levy fees for licenses issued and similar charges for other 
services rendered was given impetus by reason of a ‘‘rider’’ to the Inde- 
pendent Offices Appropriation Act of 1952 (Title V) authorizing the 
departments and agencies to levy such charges. Thereafter, on Novem- 
ber 5, 1953 the Bureau of the Budget, using the ‘‘rider’’ as its authority, 
directed the-various agencies to establish a schedule of fees ‘‘ which, 
taking account of the value to the recipient and the public policy or 
interest served, shall recover, to the full extent possible, the aggregate 
cost incurred in the conduct of these activities.’’ 
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‘‘The committee is not hostile to the idea of assessing fees and 
charges,’’ Senator Bricker said. ‘‘But committee members are of the 
unanimous opinion that such a proposal raises basic questions with re- 
gard to the fundamental philosophy of regulation. 

‘‘The Committee feels that the Congress should set up the basic 
standards for each agency to follow in imposing charges for licenses. 
Those charges must be fair and equitable. 

‘*Senator Johnson, of Colorado, (ranking Democratic member) in- 
troduced a bill (S. 2926) calling for the imposition of nominal fees or 
charges by the Federal Communications Commission. Two days of hear- 
ings were held on that bill. Those hearings demonstrated the need for 
a careful examination by this Committee of the whole fee question. 

‘*Yesterday, Senator Johnson joined with me in introducing a bill 
(S. 3203) to cover those agencies I already have named. 

‘*We plan to move right ahead with the Committee investigation. 
In the meantime, the Committee feels that the agencies concerned will 
honor the resolutions which the Committee has unanimously approved 
and postpone until July 1, 1955 any plan they may have to impose these 
fees and charges. 

‘*By that time, I am confident, the Congress will have established 
standards and guideposts for the agencies to follow.’’ 

The text of the resolution adopted by the Committee is as follows: 


Resolution 


‘‘The Senate Interstate and Foreign Commerce Committee has 
taken cognizance of the proposed rule making with regard to license 
fees or charges and other related activities of various Departments, 
Agencies, Bureaus, Boards, Commissions and Services of the Gov- 
ernment, which execute laws the subject matter of which is within 
the jurisdiction of this Committee, and after conducting a prelimi- 
nary inquiry into the subject matter, has concluded that the pro- 
posal for various license fees or charges raises basic questions with 
regard to the fundamental philosophy of regulation under the 
pertinent laws, and that any departure from the existing structure 
of licensing by these agencies should be resolved specifically by the 
Congress after the conclusion of our present inquiry. 

‘‘Therefore Be It Resolved, That it is the sense of the Senate 
Interstate and Foreign Commerce Committee that the Department 
of Commerce and any agency, commission, or bureau thereof; the 
Civil Aeronautics Board; the Coast Guard; the Federal Trade Com- 
mission; the Federal Power Commission; and the Interstate Com- 
merce Commission, respectively, should suspend until July 1, 1955, 
any pending or proposed proceeding involving the imposition of 
fees and charges pursuant to Title V of the Independent Offices Ap- 
propriation Act, 1952 (5 U. S. C. 140) or Cireular No. A-25 of the 
Bureau of the Budget, dated November 5, 1953.’’ 


3-30-54 
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1. C. C. EXTENDS TIME FOR REPLIES TO PROPOSED FEE RULES 
TO MAY 15, 1954 


Prior to the release of the Senate Committee resolution stating the 
agencies should postpone until July 1, 1955 any pending plans or pro- 
ceedings to impose license fees or charges, the Commission, on March 29, 
had issued the following notice extending to May 15, 1954, the time for 
filing written data to its notice of proposed rule-making. 


Proposed Rules for the Establishment of Fees for Licensing 
and Related Activities 


In the Notice of Proposed Rule-Making of February 16, 1954, in 
the above-entitled matter, interested parties were afforded an oppor- 
tunity to submit to the Commission written data, views or arguments 
concerning the proposed rules on or before March 31, 1954. 

Upon consideration of requests for extensions of time made by in- 
terested parties desiring to submit written data, views or arguments but 
who find it impracticable to do so by March 31, it appears desirable to 
extend this period. Accordingly, the time within which interested parties 
may submit to the Commission written data, views or arguments con- 
cerning the proposed rules is hereby extended to May 15, 1954. 

By the Commission. 


Grorce W. Lairp, 
3-29-54 Secretary 
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COMMISSIONER JAMES K. KNUDSON TO LEAVE GOVERNMENT 


On March 12, 1954, Commissioner James K. Knudson released 
the following letter, written both in his role as Commissioner of the 
Interstate Commerce Commission and Administrator of the Defense 
Transport Administration, which he had addressed to President Dwight 
D. Eisenhower on March 10: 


‘My dear Mr. President: 


‘‘Many of my friends and yours, people of good report, have 
recommended to you my name for reappointment as a member of 
the Interstate Commerce Commission. For their confidence, I am 
deeply grateful. 

‘*T have served the government since the Hoover administration, 
having come to Washington in 1930 at the behest of the late and 
great, Senator Reed Smoot. This gives me tenure of 24 years in 
my country’s service. During that time I have had many oppor- 
tunities to enter more lucrative employment but have consistently 
rejected such offers for idealistic reasons. One is entitled to feel 
that way about government service. 

‘But in the meantime, I have fathered a wonderful family 
of six children and must now give serious thought to their best 
welfare. From a monetary point of view, that can best be ac- 
complished by my leaving the government, which I intend to do, 
and accept one of several outstanding offers. Moreover, the 
strenuous emergency activity of the past four years, during which 
time I have discharged the heavy responsibilities of two major 
government assignments, as I. C. C. Commissioner and D. T. A. 
Administrator, has made serious inroads on my physical well- 
being, which, I am told, require a change of pace. 

**T shall be willing in the interest of an orderly turnover of my 
many work and committee assignments to a successor and the con- 
tinued functioning of the voting obligations of the Commission to 
serve until he is installed in office, assuming that this can be done 
fairly soon. I shall also always stand ready to offer my services 
to the Government on emergency call as they may be needed in 
the future. 

‘*With steadfast devotion to our common interest in good gov- 
ernment, I am 


‘*Sincerely and respectfully, 
James K. KNupson 
Commissioner’’ 
Mr. Knudson, a Republican, born in Utah, became a member of the 


Commission on April 20, 1950. In accepting his resignation, the 
President wrote Mr. Knudson as follows: 
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‘*Dear Mr. Knudson: 


‘**T have your letter of the tenth, informing me of your desire 
to retire from your post as a member of the Interstate Commerce 
Commission. Of course, we are sorry that you feel you must leave 
government service, but understand your reasons for making this 
decision. 

‘‘For your fine service to the nation, I want to express my 
deep appreciation. You have served with the Commission’s 
Defense Transport Administration during trying days, and have 
made an outstanding contribution in your field of work. 

‘‘Thank you for your offer of further assistance. We shall keep 
it in mind. 

‘*With all good wishes for your success in your future 
undertakings, 


‘*Sincerely, 


*‘Dwient D. EIsENHOWER.’’ 


p> ff 2h @& A fe Oe oo 
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1. C. C. REORGANIZATION 


On March 24, 1954 the I. C. C. announced its consolidation of three 
bureaus—Locomotive Inspection, Safety, and Service—into a single 
new bureau designated as the Bureau of Safety and Service, effective 
May 1. The new Bureau will include a Director’s Office and sections 
of Locomotive Inspection, Railroad Safety, and Car Service. This 
consolidation is part of the stream-lining process begun last year by 
the Commission in line with recommendations in a Senate-directed 
study of I. C. C. functions by the Wolf Management Engineering 
Company of Chicago. 

The Managing Director, whose office is primarily responsible for 
Commission reorganization, also announced that any new assignments of 
personnel in the three consolidated bureaus will be considered by 
the Commission later. 

Some of the efficiency and economy benefits under the new consoli- 
dation will depend on Congressional action to authorize the use of 
locomotive inspectors for safety and car service activities. Such inter- 
changeability is prohibited by the Locomotive Inspection Act and 
amendment of this law will be necessary to accomplish the full benefits 
of the consolidation. 

Plans call for the training of all personnel now handling field 
inspections so that every inspector will be capable of performing any 
type of assignment under the new Bureau of Safety and Service. 





INTERSTATE COMMERCE ACTS ANNOTATED—VOLUME 16 


The I. C. C. announced last week that Volume 16 of the Interstate 
Commerce Acts Annotated is available at the Government Printing 
Office, Washington 25, D. C., at a cost of $3.25 each. The volume is 
known as the 1953 Supplement. 





HOUSE COMMITTEE ON APPROPRIATIONS REPORT ON FUNDS FOR 
INDEPENDENT AGENCIES, 1954 


(Report No. 1428, 83d Congress, 2d Session, to accompany H. R. 8583) 


In its report of March 26, 1954, the House Committee on appro- 
priations, submitted by Congressman Phillips of California, had the 


following to say about appropriations for the Interstate Commerce 
Commission for 1955: 


Interstate Commerce Commission 


The committee considered language proposed in the budget esti- 
mates for this agency which would consolidate into one appropriation 
the items heretofore carried as separate appropriations for ‘‘ general 
expenses,’’ ‘‘railroad safety,’’ and ‘‘locomotive inspection,’’ and does 
not agree that railroad safety and locomotive inspection work should be 
consolidated with the other activities of the agency. It has accord- 
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ingly included language in the bill which will continue the appropria- 
tion for general expenses as a separate item, and has consolidated 
railroad safety and locomotive inspection into a second item. The 
item for defense transport activities is included in the bill as a third 
appropriation under this head instead of as a separate item. 

General expenses.—The bill contains $9,816,000 for this purpose 
which compares with an appropriation of $9,600,000 in 1954 and 
$9,876,000 in the budget estimates for 1955. The committee has 
allowed the full amount of the budget estimate of $11,500,000 for the 
three activities proposed for consolidation but in separating them has 
allocated to railroad safety and locomotive inspection the same amount 
as in 1954 which is an increase over the budget instead of allocating 
all of the increased estimate to general expenses. The recommended 
appropriation for general expenses is an increase of $216,000 over 1954 
and will enable the Commission to finance on a full year basis the 
additional staff employed in 1954. There are certain areas in the 
Commission, however, that should be reduced, such as the staff of 
the Law Library which is excessive, the number of personnel engaged 
in compiling and analyzing basic statistical information in the Bureau 
of Transport Economics and Statistics, and field offices, which should 
be consolidated. 

The committee has been concerned for a number of years about the 
backlog which has been continuing in the Section of Complaints of the 
Bureau of Motor Carriers with little or no effort by the Commission 
to correct the situation. In each of the fiscal years 1951, 1952, 1953, 
and in 1954 the committee has called attention to the unhealthy condi- 
tion and during that period has earmarked a total of $659,326 in addi- 
tional funds for this specific purpose. During the hearings the Com- 
mission was asked what was being done to bring this work up to date 
and eliminate the backlog, and the record is clear that none of the addi- 
tional amounts designated for such purpose were used by the Commis- 
sion as earmarked in the committee reports. The committee has found 
it necessary to earmark in the bill this year $1,100,000 for the Section of 
Complaints of the Bureau of Motor Carriers, which is an increase of 
$181,869 allocated by the Commission for this work in 1954 and an 
increase of $145,676 over the amount allocated by the Commission for 
1955 as presented in its justification. This will enable the Commission 
to begin to eliminate this backlog of applications which has grown at a 
greater rate than was anticipated. 

Defense transport activities——The committee has included in the bill 
language under this agency to carry out activities assigned to the 
Commissioner who is responsible for the supervision of the Bureau of 
Service under the Defense Production Act of 1950, as amended. The 
committee recommends an appropriation of $170,000 for this activity 
which is a reduction of $255,000 from the amount available in 1954 
and $105,000 less than the budget estimate. This activity started in 
1950 when the country was facing a new emergency and it appeared 
that there would be acute shortages of freight equipment and it would 
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be necessary for the Government to exercise control and make cars 
available where needed. The authority for this activity will expire 
June 30, 1955, and the amount provided will enable the Commissioner 
to continue the most important and essential work and liquidate the 
activity by that date. 

Railroad safety and locomotive imspection—The bill contains 
language which consolidates these items which heretofore have been 
carried as two separate appropriations. The committee has included in 
the bill $1,684,000 for this purpose which is the same as the total amount 
appropriated in 1954 for the two separate activities and is an increase 
of $60,000 over the amount included for these activities in the budget 
estimates for 1955. The committee believes that in consolidating the 
two appropriations into one item it will be possible to obtain more 
efficient performance in connection with this most important safety 
and inspection work, as the inspection staff can be consolidated 
administratively and one inspector can examine for both types of 
activity at the same time. The committee directs that no reduction 
shall be made in the number of inspectors and the new and abbreviated 
language is to enable the Commission to carry out the same activities 
for this item as have heretofore been financed from the two individual 
appropriations. Activities of the Bureau of Service are specifically 
excluded from this appropriation as are all other activities which 
would in any way lessen the amount of railroad inspection work as 
compared with 1954. The consolidation will undoubtedly increase 
the amount of inspection that can be done with the same amount of 
money. 





HOUSE PASSES |. C. C. APPROPRIATION AS REPORTED BY COMMITTEE 


On March 31, 1954, the House passed H. R. 8583, the Independent 
Offices Appropriation Bill for 1955, which carries the appropriations 
for the Interstate Commerce Commission. The Commission’s appropria- 
tions were passed by the House as reported by the House Committee on 
Appropriations. The Act has been referred by the Senate to its 
Appropriations Committee. 





THREE STAFF MEMBERS OF I. C. C. ANNOUNCE RETIREMENT 


The Interstate Commerce Commission announced the retirement 
on March 31, 1954, of Allyn C. Breed, Assistant Director of Locomotive 
Inspection; John E. Hansbury, Assistant Director of the Bureau of 
Accounts, Cost Finding and Valuation; and Roy Park, Inspector of 
Safety Appliances at Denver for the Bureau of Safety. 

Mr. Breed, who reaches 72 in April, was a Presidental appointee 
and had served beyond the retirement age of 70 under a blanket 1942 
executive order, which was set aside January 1954 by a new executive 
order. 
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A native of Illinois, Mr. Breed had been with the Commission since 
August, 1911, when he was first appointed as a District Inspector of 
Locomotive Boilers. 

Mr. Hansbury, a native of Missouri, joined the I. C. C. staff in 
September, 1914, as a junior civil engineer. He was born January 
27, 1887, and retired voluntarily. 

After graduating from high school in Milford, Mass., he attended 
Dartmouth College and received a Bachelor of Science degree in civil 
engineering. From 1909 to 1911, he was with the Missouri Pacific 
Railroad and from 1911 to 1914, with the Frisco Railway. His entire 
career since that time was with the I. C. C. 

Mr. Park became 70 on March 8. He was first employed by the 
Commission in January, 1926, and made his home in Denver. 





WAYBILL STATISTICS, THEIR HISTORY AND USES 


The Bureau of Transport Economics and Statistics of the Com- 
mission has released Statement No. 543, a detailed discussion of the 
utilization of waybills in analyzing various problems involved in Com- 
mission proceedings. The Statement is prefaced with a note that it is 
issued as information and has not been considered or adopted by the 
Commission. 





EXPLANATION OF THE DEVELOPMENT OF MOTOR CARRIER COSTS 


The Bureau of Accounts, Cost Finding and Valuation of the Com- 
mission has released Statement No. 1-54, ‘‘Explanation of the Develop- 
ment of Motor Carrier Costs with Statement as to Their Meaning and 
Significance,’’ prepared by the Cost Finding Branch. The study is 


issued as information and has not been considered or adopted by the 
Commission. 





FOR SALE—BOUND VOLUMES OF I. C. C. REPORTS AND ANNOTATIONS 


Anyone desiring to purchase Volumes 1 to 280 of the Interstate 
Commerce Commission Reports or Volumes 1 to 15 of the Interstate 
Commerce Acts Annotated, please contact Mr. John Sharon, offices of 
Cleary, Gottlieb, Friendly and Ball, Room 224, Southern Building, 
Washington, D. C. 
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COMMISSION STUDY SHOWS INCREASE IN AVERAGE RAIL CAR LOADINGS 
BY TYPE AND COMMODITY HAULED 


The Interstate Commerce Commission made public on April 5, 1954, 
an analysis of data supplied by its Bureau of Transport Economics and 
Statistics showing a 13.7 percent increase in the average loading of rail 
cars in 1952 over 1939 and a 3.8 percent increase over 1944, when war- 
time controls were in effect. 

The data showed the average load per car was 36.77 tons in 1939. 
In 1944, when the railroads operated under controls requiring maximum 
loading as an emergency measure, the average was 40.27 tons. In 1952, 
the average had increased to 41.81 tons per car originated. 

Acquisition of new equipment by the railroads between 1939 and the 
end of 1952 led to a seven percent increase in the average capacity of 
freight cars of all types. 

The highest percentage gain was shown in the capacity of box cars. 
The data showed the following increases in average carrying capacity of 
the Class I railroads’ freight cars by type of car (in tons) : 


Kind of Car Average Capacity Percentage Increase 
1939 1952 
Box 44.5 48.1 8.1 
Flat 47.3 50.5 6.8 
Stock 39.3 39.5 0.5 
Gondola and Hopper 55.7 58.8 5.6 
Tank 45.0 47.6 5.8 
Refrigerator 36.3 38.1 5.0 


All other types of cars showed a decrease in average carrying 
capacity from 54.1 tons in 1939 to 53.1 tons in 1952, a percentage drop 
of 1.8. 

The overall average for all types of cars increased from 49.7 tons 
in 1939 to 53.2 tons in 1952, to give the seven percent gain in average 
capacity. The data were based on capacity of rail-owned cars. Private 
car lines’ equipment, mainly refrigerator and tank cars, was not covered. 

Analysis of data from the Commission’s 1952 waybill sample showed 
only 15.9 percent of all cars carried less than 40,000 pounds, even though 
a majority (68.9 percent) of the refrigerator cars, and nearly all (95.8 
percent) of the stock cars carried less than 40,000 pounds. 

The figures indicated that 42.5 percent of all cars carried 100,000 
pounds or more, while the remaining 41.6 percent carried between 40,000 
and 99,999 pounds. A tabulation by type of car for the three weight 
groups showed : 


Type of Car Under 40,000 40,000-99,999 100,000 and Over 
(Percent) (Percent) (Percent) 

Box 27.3 57.5 15.2 

Refrigerator 68.9 30.9 2 


Stock 95.8 4.1 1 
Gondola 4.1 42.9 53.0 





628 I. C. C. PRACTITIONERS’ JOURNAL 





Hopper 1 14.9 85.0 
Flat 30.0 63.0 7.0 
Special 5 45.5 54.0 
Tank 1.3 92.0 6.7 


Totals 15.9 41.6 42.5 


The analysis also showed increases in loading of 17 important com- 
modities, grouped according to the type of car predominantly used, while 
minor decreases were shown in the average loadings of three commodities. 

The average load in tons per car by commodities and by type of car, 
with the percent of increase, follows: 


Percent 
increase, 
Type of car and commodity 1939 1939-1952 
Box: 
Wheat 45.53 19.8 
Corn 42.43 22.5 
Flour, wheat 25.38 35.0 
Fertilizers, N. O. S. 31.14 : 29.2 
Cotton in bales 15.67 15.1 


Refrigerator : 
Potatoes other than sweet 17.43 10.0 
Meats, fresh, N. O. S. 12.00 10.6 


Stock: 
Cattle and calves 
(single deck) 


Gondola: 
Manufactured iron and steel 
Serap iron and steel 


Hopper: 
Anthracite coal 
Bituminous coal 
Iron Ore 


Tank: 
Gasoline 
Fuel, road, and petroleum 
residual oils, N. O. S. 


Combinations : 
Special and box: 
Pulp wood 
Cement 
Box and flat: 
Lumber, shingles and lath 
Gondola and hopper: 


Gravel and sand 
Stone and rock 





Committee Reports 
REPORT OF SPECIAL COMMITTEE TO COOPERATE WITH REGIONAL CHAPTERS 


Response of the excellent membership of the Association’s Special 
Committee to Cooperate with Regional Chapters and their prompt and 
courteous cooperation in promoting the functions of this Committee has 
been most gratifying. As a collective group acting in unison, we feel 
that much progress in the correlation and coordination of the various 
Chapter organizations has been achieved. Although much pertaining 
to common and mutual interests has been agreed upon and is in the 
process of being inaugurated, there still remains the final completion 
of certain phases of the program. 

As a result of our closer relationship, we are pleased to advise that 
there are favorable reports from the various Chapters relative to the 
improved caliber of speakers resulting in a greater attendance at the 
meetings. 

There has been much favorable comment regarding the present 
policy of the National Association in keeping each chapter advised as 
to pending relevant legislation and other matters of general interest. 
We are, at the present, considering the adoption of a flexible information 
policy designed to assist in a more efficient planning of Chapter pro- 
grams. 

The increased manifestation of interest, as demonstrated by the 


inquiring and cooperative spirit of various Chapters, appears adequate 
and sufficient to insure a successful program of this Committee for the 
year 1954. 


Brss E. ANDERSON Harry F. KiocKer 

SAMUEL P. DELIsI T. C. MAuRER 

R. A. ELLIson Rupert L. MurpHy 

Ropert J. FLETCHER GorDoN J. PINKERTON 

Harotp Z. FREDERICK A. L. REEep 

JAMEs L. GIvan H. Kemper REuF 

Karu J. GRIMM Hues R. Riney 

CarL O. GusTAFSON Ropcer SPAHR 

Avueust W. HecKMAN Karu L. Witson 

Epwarp A. KarEr Wievr M. Bortne, 
Chairman 





REPORT OF COMMITTEE ON MEMBERSHIP 


Results in seeking new members for the Association is something 
that cannot precisely be determined within the term of office of the 
Committee. Here, too, there is a ‘‘time lag.’’ The Committee consists 
of an appointee for each of the 16 Districts of the Association. Cards 
showing the names and addresses of newly admitted practitioners before 
the Interstate Commerce Commission, supplied through the office of our 
Executive Secretary Mrs. Sarah F. McDonough, were distributed to 
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Committee members in accordance with the District residence of the 
practitioner. The procedure of the Committee member, generally, was 
to send a personal type letter to those listed on the cards, pointing out 
the advantages of membership in the Association. This could be de- 
scribed as in the nature of a follow-up to the letter of invitation that 
had been sent by President Giles Morrow immediately following the 
practitioner’s admittance to practice. The Committee members of the 
more populous Districts were confronted with a considerable task. 
Where a District contained one or more local Chapters, the cards of those 
residing in their vicinity generally were referred to the local Chapters. 
These cards are of great assistance as they contain mail addresses. 


Respectfully submitted, 


LEonarD W. Baur, Jk. JAMES R. MacANANNY 
CHARLES §. BAxTER Harry McCain 
Hewitt BIAaert JOHN E. McCuLLoucH 
G. E. Bounmngau Cart L. PHINNEY 
Wru1am DEBorErR FRANK J. RYAN 
I. N. EARLy GrorGE SHULER, JR. 
ARNOLD J. LARSON JAMES W. WRAPE 
Morris L. Lesntk GerorceE B. Dit, 
Chairman 





REPORT OF THE SPECIAL COMMITTEE ON PRACTICE BEFORE THE REGULATORY 
BODIES OF THE STATES AND FEDERAL GOVERNMENT AND UNAUTHORIZED 
PRACTICE OF THE LAW—1953-1954 


The Committee is glad to report that during the past year no signi- 
ficant federal or state activity or development bearing on the right of 
practitioners to appear before administrative bodies has come or been 
brought to its attention. For this reason the Commission was virtually 
inactive during 1953-1954. 


FREEMAN BRADFORD C. F. Reau 

JOHN B. KEELER Ronatp A. SHADBURNE 
Mary E. KELLEY Henry C. WALL 
Water R. McDoNnaLp ERE J. Zou, JR., 
Wiis E. Mauey Chairman 





REPORT OF COMMITTEE ON REORGANIZATION OF THE INTERSTATE 
COMMERCE COMMISSION 


Since our report to the membership at the last annual meeting, in 
May, 1953, the Commission has steadily progressed its program of mak- 
ing changes in its organization and operations in line with tested modern 
principles of good management. 

Some of the changes made or in contemplation are those recom- 
mended by the Wolf Management report to the Senate Committee on 
Interstate and Foreign Commerce, dated February 2, 1953. Many of 
these changes were mapped out prior to the employment of the Wolf 
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Management Engineering Company and others arise from the continuing 
activity within the Commission to bring about a maximum degree of 
efficiency and economy in its operations. 

Highlights since the last annual meeting are: 


1. Appointment by the Commission of a Managing Director. 

2. Organization of the Office of the Managing Director along the lines 
recommended in the Wolf Report, including the utilization of man- 
agement specialists who are assisting the Managing Director in de- 
veloping recommendations to the Commission for changes in orga- 
nization. 

. The following offices and sections now report directly to the Manag- 
ing Director: Budget & Fiscal Office, Personnel Office, Supplies and 
Publications Section and Stenography Section. 

Consolidation of the Bureau of Accounts and Cost Finding and the 
Bureau of Valuation into a Bureau of Accounts, Cost Finding and 
Valuation. 

Creation of a Motor Carrier Board, composed of Commission em- 
ployees, authorized to take initial action in certain classes of cases 
with appeal to Division 5, whose orders are made administratively 
final and not subject to review by the full Commission. 


The new Motor Carrier Board is authorized to act initially: 


(a) On requests by applicants to dismiss applications under sec- 
tions 206 through 211, inclusive, relating to applications for 
certificates, permits, dual operations, temporary authority, and 
brokerage licenses, in proceedings which have not involved the 
taking of testimony at a public hearing. 

On applications under section 210(a) for temporary authority 
for service by common or contract carriers by motor vehicle. 
In uncontested motor carrier revocation proceedings under sec- 
tion 212(a) which have not involved the taking of testimony 
at a public hearing. 

On applications under section 212(b) relating to transfer of 
certificates or permits which have not involved the taking of 
testimony at a public hearing. 


(Recalling the authorization in December, 1952, of the Suspen- 
sion Board to make initial decisions, the new Motor Carrier 
Board makes the second such agency under the Commissioner 
level vested with power to make initial decisions). 


Effective February 15, 1954, Division 1, formerly known as the ‘‘ Ad- 
ministrative Division,’’ became the ‘‘Records and Investigations 
Division,’’ much of its administrative burden having been shifted to 
the Office of the Managing Director. The ‘‘records’’ referred to in 
the new title include, among others, accounts, records, and reports 
of carriers and others subject to the Commission’s jurisdiction. The 
‘‘investigations’’ include, among others, those relating to discovery 
of violations of law, compliance investigations, and inquiries into 
the management of carriers. 
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In addition to the foregoing concrete actions, the Commission has 
recommended to Congress an amendment of the Locomotive Inspection 
Act designed to abolish the statutory position of Director of Locomotive 
Inspection and two positions of Assistant Director of Locomotive In- 
spection. The amendment is further designed to enable the Commission 
to use its locomotive inspectors interchangeably with any other field 
personnel of the Commission. 

On March 24, 1954, the Commission announced that it is consoli- 
dating three bureaus—Locomotive Inspection, Safety, and Service—into 
a single new bureau designated the Bureau of Safety and Service, effec- 
tive May 1. 

The new bureau will consist of a Director’s Office and sections of 
Locomotive Inspection, Railroad Safety, and Car Service. The existing 
Section of Explosives, formerly under the Bureau of Service, will be- 
come a branch of the new Section of Railroad Safety. 

The Commission announced that ‘‘Some of the efficiency and 
economy benefits under the new consolidation will depend on Congres- 
sional action to authorize the use of locomotive inspectors for safety and 
ear service activities. Such interchangeability is prohibited by the Loco- 
motive Inspection Act and amendment of this law will be necessary to 
accomplish the full benefits of the consolidation.’’ 


A study of the independent status of the Bureau of Motor Carriers 
and the Bureau of Water Carriers and Freight Forwarders is also in 
progress. 

Management experts in the Managing Director’s office are making 
an independent study of each of the recommendations of the Wolf 
Report. 

In conclusion, we find an enthusiastic determination at the Com- 
mission to improve the quality of its public service. Morale in the Office 
of the Managing Director is high and the support and encouragement 
given that office by the Chairman, members of the Commission, and the 
staff leave nothing to be desired. The shifting of a large part of the 
burden of internal administration formerly borne by the Commissioners 
to the Office of the Managing Director adds precious days and hours to 
the time available to the Commissioners for the more expeditious con- 
sideration of the many pressing problems before them. 


Harry C. AMgs, WARREN PRICE, JR, 
Homer 8. CARPENTER Samvet H. Moerman, 
Chairman 





REPORT OF COMMITTEE ON EDUCATION FOR PRACTICE 
The Work of the Committee 


The Committee made a survey of the facilities available for educa- 
tion for the practice. The survey was made so that the Committee 
could present a broad outline of the basic material which should be in- 
cluded in a course of study directly designed to prepare students for 
the Commission’s examination and for practice thereafter. Such an out- 
line is presented as an appendix to this report. It is by no means in- 
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tended as a complete or exhaustive guide for a course of study but merely 
as an indication of the basic material to be covered and to suggest a 
logical order for its presentation. In addition, the Committee has to a 
limited extent studied the teaching methods and practices of some in- 
stitutions which provide such courses and here reviews them so that 
others may adopt those which seem desirable. 


1. Facilities for Study 


The Committee’s study indicates that there is a wide choice of types 
of training available to the potential practitioner. There are a number 
of universities which offer traffic training as a part of their regular in- 
struction. They include courses which are directly designed to prepare 
traffic majors for admission to practice before the Commission. There 
is an increasing tendency for universities to offer such training. In the 
larger cities, night schools offer rather complete courses of study in- 
tended ultimately to qualify students for admission to practice. Some 
of these organizations are privately operated for profit, but the great 
majority are a part of the system of public education or are sponsored 
by some non-profit semi-public organization. A few organizations offer 
isolated single courses designed to enable the students directly to pass 
the examinations for admission to practice. These organizations are in 
the minority. 

In the past the self-trained practitioner was a large component of 
the Commission’s bar. The increasing complexity of the subject matter 
over which the Commission has jurisdiction, together with the many 
facilities available for study, have resulted in an increase in the number 
of practitioners with a background of formal education for practice. 
This tendency should continue. In this connection, it is important to 
note that the majority of organizations now training practitioners offer 
a complete program for traffic study which culminates in a course di- 
rectly intended to qualify the student to pass the Commission’s exami- 
nation. These study programs range in length from two to four years, 
and provide a well rounded choice of subjects. The night school student 
is generally employed in traffic work and this well rounded education, 
coupled with daily practical experience, tends to produce a well qualified 
practitioner. The Committee was pleased to note that this type of edu- 
cation is available in most of the large population centers. The general 
availability of this kind of training, both at night schools and at universi- 
ties, should result in a continuous improvement in the professional 
ability of the practitioner. 


2. Selection of Students 


Many schools carefully screen those who apply for training as prac- 
titioners. Applicants are required to file applications for admission 
which extensively detail their educational and experience backgrounds. 
When this appears unsatisfactory, admission is not granted and addi- 
tional preparatory work is recommended. This procedure is good be- 
cause it concentrates the activity of the student at a level suitable to his 
ability. It also prevents persons who are only superficially prepared 
from taking the Commission’s examination. 
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3. Size of Classes 


Some schools have placed a strict limitation on the size of practice 
course classes. These schools provide training in the practical prepara- 
tion of pleadings. In addition to lectures, there are class room discus- 
sions of the more important principles and cases. This type of instruc- 
tion is not possible when the class exceeds thirty, because of the burden 
cast upon the instructor. It is considered that such instruction is de- 
sirable because it teaches the student to apply theory practically to 
specific factual situations through the medium of oral and written state- 
ment or argument. This is essentially the work of the practitioner, and 
unless training of this kind is provided in the schools the student, al- 
though able successfully to pass the Commission’s examination because 
of his theoretical knowledge, is of small practical assistance to the Com- 
mission because he is unable adequately to apply theory to specific factual 
problems. It is suggested that practice classes be limited in size so this 
kind of training may be provided. 


4. Instructors 


It is usual for practice instructors to have a practical background 
of experience. Most instructors are either actively engaged in practice 
before the Commission or have had an extensive background of actual 
practice. The work of the practitioner is essentially practical. It re- 
quires the practical application of theoretical principles to factual situa- 
tions. Training of this kind can best be given by an instructor who has 
actively participated in all phases of practice before the Commission. 
The trend, which the Committee noted, toward employment of instructors 
who in addition to an adequate education also have an extensive experi- 
ence in active practice is considered desirable. 


5. Text Books 


There are now a number of text books and case books which cover 
this field. The schools generally supplement lectures with text and case 
assignments. A few schools issue a syllabus covering lecture material 
which is prepared in such a manner as to permit the insertion of addi- 
tional material covered by lectures and by text and case assignments. 
The use of text, case and syllabus is desirable. The Committee has not 
undertaken the preparation of a list of available text or case books. 


6. Practice in Preparation of Pleadings 


Some schools provide training in the drafting of various pleadings 
common to Commission practice. Factual situations are assumed and 
pleadings are prepared by students through the various stages of 
Commission procedure to conclusion. This kind of training assures 
that the student will be able to handle the more simple types of pleadings. 
In some instances, this kind of training is extended to include the trial 
presentation of the moot case. This gives students a basic understanding 
of the way in which to develop the record in hearings before the Com- 
mission. Training of this kind reflects a desirable trend. 
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7. Study of Cases 


All schools provide training in reading, study and briefing of more 
important cases. In some schools the cases are studied after completion 
of the lectures and form a separate portion of the course. In others 
the case study is dispersed throughout the course in conjunction with 
lectures. Another group of schools provide for study of the more im- 
portant cases in conjunction with lecture material, and at the conclusion 
of the course a more comprehensive study of cases is made which serves 
not only to acquaint students with case material but also constitutes a 
review of the entire course. In any event, a thorough and complete 
study of the more important cases is necessary to a proper understanding 
of the Act and should be included in any course of instruction intended 
to prepare the student for Commission practice. 


8. Law Books and Their Use 


A few schools instruct students in general methods of legal re- 
search. This acquaints the student with the source of the statutory 
law administered by the Commission and provides a general knowledge 
of the methods employed to locate court and Commission decisions 
interpreting these laws. Where this kind of instruction is given, students 
are required to use various research methods to solve problems involving 
assumed factual situations. Some instruction of this kind appears to 
be essential if the student is to practice actively before the Commission. 


9. Preparation for Commission Examination 


The schools all emphasize the necessity for adequate review prior 
to taking the Commission examination. Some schools organize those 
planning to take the examination into seminar groups for review 
purposes and stagger final examinations to correspond with the review. 
This provides an adequate degree of supervision throughout the review 
period. It was noted that many instructors are careful personally to 
advise students not to take the Commission examination when their 
review is incomplete. The seminar system of review places the instructor 
in the ideal position to make a proper determination of the students 
who are qualified for the examination. 


10. Recommendation for Committee Study 


The preparation of a complete and detailed outline of a course of 
study would impose upon the Committee a greater time burden than it 
could assume. It is suggested that the future committees in conjunction 
with the committee on examination for practice review the outline here 
presented and expand it to include any general subject matter which 
may have been omitted, but which is covered by the examination. 


ARTHUR M. BASTRESS LESLIE CRAVENS 

CiybE B. AITCHISON Pror. Frank M. CusHMAN 
D. W. C. BECKER Epwarp F.. Lacey 

Rosert W. BruNnow FRANK LOUGHRAN, 


Lesutie A. BRYAN Chairman 
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APPENDIX TO 
REPORT OF COMMITTEE ON EDUCATION FOR PRACTICE 


Outline of Subject Matter to be Included in Course of Study Designed 


To Prepare Students for Commission Practice 
Basic Legal Principles Underlying Regulation 


(a) Legal theory supporting regulation of public utilities 
(b) Legal theory supporting regulation of contract carriers 
(c) Regulation must be reasonable 


- Sources & Character of Federal Control of Interstate Commerce 


(a) The commerce clause and its significance 
(b) The supreme authority of the Federal government 
(ce) The doctrine of local concern 


. Distinction Between Interstate and Intrastate Commerce 


(a) The Federal system 

(b) Gradual extension of Federal control 

(ec) Importance of distinction 

(d) Guiding factors to consider in classifying traffic 


. Law Books and Their Use 


(a) Classification—statutory and case law 

(b) Statutory law—what it includes 

(ce) Case law—what it includes 

(d) Sources of statutory law—include complete study of United 
States Code Annotated 

(e) Case law—include complete study of encyclopedia and digest 
systems—practice in locating cases on given factual situa- 
tions 

(f) Federal courts—how organized 


. History of Federal Regulation 


(a) Study of early transportation methods 

(b) Development of railroad transportation 

(ce) Conditions which led to passage of the Act 

(d) The original Act and its purpose 

(e) The position of the Commission as a legislative creation 

(f) Early court interpretations of the Interstate Commerce Act 

(g) Important amendments to Interstate Commerce Act and 
important supplementary legislation—this should include 
a detailed study of the subject matter and history of each 
act 


. Analysis of the Important Provisions of the Interstate Commerce Act 


(a) A detailed outline of the important provisions of all parts 
should be studied—the instructor should analyze and 
discuss each section in class, trace its history and indicate 
its application 
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7. Pleadings and Practice—General 
(a) Complaints 

(1) Informal—rules applicable—how drawn, effect and how 
handled by Commission 

(2) Special docket proceedings 

(3) Cause of action—what it is 

(4) Formal complaints—preparation of, parties, joinder of 
parties and causes, service, supplemental and amended 
complaints include study of all formal requirements 
and actual preparation of pleading on assumed facts 


Answers 

(1) Answer defined—purpose 
(2) Formal requirements 

(3) Preparation of answer 


Motions to Make More Certain 
(1) Purpose 
(2) Formal requirements 


Disposition Without Hearing 
(1) Satisfaction 
(2) Shortened and modified procedure—all formal require- 


ments and preparation of pleading on assumed factual 
situation 


(3) Hearing requests 


Intervention 

(1) Purpose 

(2) How made, including formal requirements and prepara- 
tion of petition 

(3) When permitted 


Prehearing Matters 
Subpoenas 
Depositions 
Interrogatories 
Use of depositions and interrogatories 
Prehearing conferences 
Preparation of witnesses 
Trial briefs 


Hearings—General 
Notice 
Authority of hearing officer 
Who is authorized to hear case 
Entry of appearance 
Examiner’s statements 
Opening statements of parties 
Record—how made and what it includes 
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Off-record matters 

Order of hearing 

Oath of witness—importance 

Form of testimony—vwritten statements 
Leading questions 

Objections 


(h) Evidence—Types of 

(1) Oral 

(2) Documentary—emphasis on statistical exhibits and their 
proper preparation, official records, records in other 
Commission proceedings, tariffs and schedules, im- 
material matter, condensation of numerous records, 
how placed in record, excluded documents, late-filed 
exhibits 


(i) Rules of Evidence 

(1) Admissibility 

(2) Basie definitions: evidence, proof, competent evidence, 
primary and secondary evidence, satisfactory evidence, 
cumulative evidence 

(3) Best evidence rule 

(4) Hearsay rule, basic rule and definition, principal excep- 
tions 

(5) Limitation of testimony of lay witness to facts 

(6) Scope of expert testimony 

(7) Official notice 

(8) Trial practice—moot court 


Procedure after Hearing 

(1) Briefs after hearing, purpose of brief, formal require- 
ments, practice in preparation, intervenors’ briefs 

(2) Proposed report of hearing officer 

(3) Exceptions to report, purpose of exceptions, formal 
requirements, practice in preparation 

(4) Reply to exceptions 

(5) Effect of exceptions or absence thereof 

(6) Petitions for rehearing, reargument or reconsideration, 
formal requirements, practice in preparation 

(7) Petitions for modification of effective date 

(8) Oral argument before Commission, how obtained, policy 
in granting, allotment of time, preparation of argu- 
ment 


8. Pleadings and Practice in Relation to Specific Types of Cases 


(a) Section 1 Cases 
(1) Review section 
(2) Define, unreasonable per se, relatively unreasonable, 
zone of reasonableness 
(3) Section 1 complaints, elements, relief 
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10. 


(4) Proof of character of rates—general principles, rates to 
use for comparative purposes, what comparative 
studies should include 

(5) Legal and lawful rates—distinction 

(6) Proof of damage in Section 1 cases 

(7) Payment or bearing of freight charges 


Section 2 Cases 
Review section 
Examples of violation 
Section 2 complaints—elements, relief 
Proof of damage 
Elements of proof of damage 


Section 3 Cases 

(1) Review section 

(2) Examples of violation 

(3) Preparation of complaint—elements, relief 
(4) Proof of damage 

(5) Elements of proof of damage 


Section 4 Cases 

(1) Review section 

(2) Complaint 

(3) Proof of damage 

(4) Defense of authorized departure 


Section 6 Cases 

(1) Review section 

(2) Typical cases of violation 

(3) Complaint—elements, preparation 

(4) Rules of tariff interpretation—study most important 


(f) Investigation and Suspension Proceedings 
(1) Formal requirements 
(2) Preparation of petitions and answers 


. Reparation 


(a) Meaning of term reparation 

(b) Review sections of Act which provide for reparation 

(ec) Arizona Grocery Company v. A. T. & S. F. (284 U. 8. 370) 

(d) Reparation from motor carriers and freight forwarders (Bell 
Potato Chip Co. v. Aberdeen Truck Line) 


Statute of Limitations 
(a) Purpose of statute 


(b) Carriers cannot waive 
(ec) Review of sections of Act providing limitations 
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12. 


13. 





Judicial Review 


(a) The District Court Jurisdiction Act 

(b) Seope of jurisdiction of District Court 

(ec) The three judge statutory courts 

(d) Appeals from District Court decisions 

(e) Types of orders subject to review 

(f) Negative or positive orders 

(g) Exhaustion of administrative remedies 

(h) Basis upon which orders of Commission may be reversed 


Legal Ethics 


Complete study and class discussion of the Association of Interstate 
Commerce Commission Practitioners’ Code of Ethics. 


Study of Cases 


The cases included in a standard case book should be read and 
briefed. 
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BILLS INTRODUCED IN CONGRESS 


S. 361—Introduced by Senator Butler (Md.) and reported Febru- 
ary 15, 1954 by Senator Carlson (Kansas) (Rep. 938). The purpose 
of this bill is to authorize the Postmaster General to provide for 
renewal of an adjustment of compensation under contracts for carrying 
mail on water routes. 


Time Lag Bill 


On March 10, 1954 Senator Bricker filed in the Senate (for himself, 
Senator Johnson of Colorado, and Senator Capehart of Ind.) an 
amendment in the nature of a substitute to S. 1461, the Time Lag Bill. 
In an accompanying statement (Cong. Rec. 31054 pp. 2802-3) Senator 
Bricker pointed out ‘‘This amended version of the bill incorporates all 
of the committee amendments and, more important, goes much further 
in satisfying the various objections that have been made to the pro- 
posed legislation.’’ He expressed the belief that with the changes in 
the bill, ‘‘all valid grounds for objection to the bill will have been 
removed, and all substantial opposition will have been eliminated.’’ 


S. 2914—Introduced by Murray (Mont.)—referred to Senate Labor 
Committee. The bill, described as the ‘‘Fair Labor Standards Amend- 
ments of 1954,’’ would amend Sections 3, 6, 7, 8, 12, 13, 14 and 16 of the 
Fair Labor Standards Act of 1938. 


S. 2926—Introduced by Senator Johnson (Colo.) and referred to 
Senate Interstate and Foreign Commerce Committee. The bill would 
amend Section 4 of the Communications Act of 1934 to authorize the 
Commission by regulation to prescribe nominal fees or charges for any 
inspection, certificate, registration, license, permit or application issued 
or provided by it. 


S. 2977—Introduced by Senator Ellender (La.) on February 18, 
1954. Referred to Senate Committee on Interstate and Foreign Com- 
merce. The purpose of the bill is to amend Section 216(c) of the 
Interstate Commerce Act, 49 U. S. C. 316(c), to require the establish- 
ment by motor carriers of reasonable through routes and joint rates, 
charges and classifications. Currently such arrangements are permissive 
under the Act. 


S. 3021—Introduced on February 25, 1954 by Senator Butler 
(Md.), was referred to Senate Committee on Interstate and Foreign 
Commerce. The purpose of the bill is to amend the Interstate Com- 
merce Act, Par. (7) of Sec. 6 in order to authorize the terminal place- 
ment of railroad cars without separate charge therefor in certain cases. 


S. 3059—By Senator Bricker (Ohio) on March 3. Referred to 
Senate Committee on Interstate and Foreign Commerce. 

In a statement accompanying the bill Senator Bricker explained 
that its purpose was to carry out the recommendations of the Wolf 
Report and enable the consolidation of the Commission’s Bureau of 
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Locomotive Inspection with the Bureau of Safety. With such consolida- 
tion under the Commission’s supervision the Bureaus would function 
along the lines of other established bureaus. 


S. 3075—on March 8 by Senator Gillette (Iowa). Referred to the 
Senate Committee on Interstate and Foreign Commerce. The purpose 
of the bill is said to announce a policy of Congress to protect commerce 
among the several States in petroleum and its products from the burdens 
and harmful effects and monopolies which result from the operations 
of common-carrier pipe lines in the production, refining and transporta- 
tion of petroleum and petroleum products. Briefly, the bill would pro- 
hibit interstate common carrier pipelines from transporting commodi- 
ties in which such carriers have an interest. 


S. 3111—by Senator Bricker (Ohio) for himself and Johnson of 
Colorado, Ellender, Schoepple, Jenner, Capehart, Hennings and Martin; 
referred to the Senate Committee on Interstate and Foreign Commerce. 
The purpose of the bill is to remove bulk commodity exemption with 
respect to water carriers which operate on other than the Great Lakes 
and in coastwise service. 


S. 3117—Hoey (North Car.)—referred to Senate Committee on 
Interstate and Foreign Commerce. The purpose of the bill is to amend 
sub-section (b) of Section 203 of the Act to provide that in certain 
eases leaf tobacco shall not be considered an agricultural commodity 
for the purpose of the agricultural exemption for motor carriers under 
clause (6) of such subsection. 


H. Res. 476—by Congressman Gross (Iowa) on Mareh 17. Referred 
to the Committee on Rules. The purpose of the Resolution is to estab- 
lish a committee composed of five (5) members of the House to be 
appointed by the Speaker, which will be authorized and directed to 
conduct a full and complete investigation and study of all subsidies paid 
by the Federal government, subsidies presently being paid, the amounts 
paid, to whom paid, justification for the payment, and the operations 
of the Executive Departments to determine what payments presently 
being made by the government have the effect of subsidizing the recipient. 
The Committee is authorized to conduct hearings at such times and 
places as it sees fit, and its report is to be filed with the House on or 
before January 1, 1955. 


H. R. 7765—Introduced February 8 by Congressman Bailey (W. 
Va.) and referred to House Committee on Interstate and Foreign 
Commerce. The bill would amend Section 5(b) of the Act to eliminate 
the requirement that a widow once entitled to a current insurance 
annuity must have a child of the deceased employee who is under the 
age of 18 in order to remain entitled to such annuity. 


H. R. 7840—Introduced by Congressman Wolverton (N. J.) and 
referred to House Committee on Interstate and Foreign Commerce. 
This bill is similar to 8. 2930. 
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H. R. 7842—Introduced by Congressman Aspinall (Colo.). Similar 
to S. 2926. 


H. R. 7843—Introduced by Congressman Bennett (Mich.) and re- 
ferred to House Committee on Interstate and Foreign Commerce. To 
amend the Act to permit certain employed persons to be paid annuities. 


H. R. 7862—by Congressman Metcalfe (Mont.)—referred to House 
Labor Committee. Similar to S. 2914. 


H. R. 7897—Introduced by Congressman Bennett (Fla.) on 
February 16, 1954, and referred to House Committee on Public Works. 
To amend the laws relating to the construction of Federal-aid highways 
so as to provide for equality of treatment of railroads and other public 
utilities with respect to the cost of relocation of utility facilities necessi- 
tated by the construction of such highways by defining the term 
‘‘eonstruction’’ to include relocation and readjustment of utility 
facilities. necessitated by the construction or reconstruction of such high- 
ways, and by prescribing the extent to which Federal funds may be 
used for the relocation and readjustment of such utility facilities. 


H. R. 7899—Introduced by Congressman Dorn of South Carolina. 
Referred to House Committee on Ways and Means. The bill would 
amend the Internal Revenue Code (relating to tax on transportation 
of property—Section 3475) to provide that the tax on the transportation 
of property shall not apply to the transportation of certain farm com- 
modities and livestock from farm to market. 


H. R. 7916—Introduced by Congressman Selden (Ala.) and re- 
ferred to House Committee on Interstate and Foreign Commerce. The 
bill would amend Section 5 (1)(1) (ii) of the Act (45 U. S. C. 228e 
(1)(1) (ii) to authorize annuities to be paid to children of deceased 
railroad workers who are either less than 18 years of age or permanently 
incapable of self-support by reason of mental or physical defect. 


H. R. 7998—Introduced by Congressman Engle (Calif.), referred 
to House Committee on Interstate and Foreign Commerce. To amend 
the Act to increase from $75 to $250 a month the amount of outside 
earnings permitted without loss of benefits in the case of widows and 
children. 


H. R. 8029—Introduced by Congressman Hinshaw (Calif.), referred 
to House Committee on Interstate and Foreign Commerce. The purpose 
of the bill is to amend Section 22 of the Interstate Commerce Act so 
as to eliminate the provision therein for the furnishing of free or 
reduced rate transportation for the United States, State or municipal 
governments. 


H. R. 8088—Introduced on February 25, 1954 by Congressman 
O’Hara (Ill.), was referred to House Committee on Interstate and 
Foreign Commerce. Although no mention is made of the Interstate 
Commerce Act, the purpose of the bill is described as providing for 
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relief against certain forms of discrimination in interstate transporta- 
tion. The bill in part provides that all persons shall be entitled to full 
and equal enjoyment of the accommodations, advantages and privileges 
of any public conveyance operated by a common carrier engaged in inter- 
state or foreign commerce. The bill would also provide that violations 
of its provisions would be classed as misdemeanors and subject to pre- 
scribed penalties including a fine of $1,000 for each offense. 


H. R. 8129—Introduced by Congressman O’Neill (Mass.) and re- 
ferred to House Committee on Ways and Means. The purpose of the 
bill is ‘‘to establish a self-sustaining national pension system that will 
benefit retired citizens 60 years and over; to stabilize the national 
economy ; and to induce a more equitable disposition of wealth through 
monetary circulation.’’ Another section of the bill provides that every 
person 60 years of age and over will receive a monthly pension of not 
less than $100 nor more than $125 a month. Another section of the bill 
would levy a tax of 2 percent upon the gross value of all business trans- 
actions consummated for profit within the United States. Wages, salaries 
or commissions would be considered transactions. 


H. R. 8150—Introduced on March 2 by Chairman Reed (N. Y.) and 
referred to the Committee on Ways and Means. The bill, described as 
‘*Excise Tax Reduction Act of 1954,’’ among other things provides for 


reduction of the excise tax on amounts paid for the transportation of 
persons from 15 percent to 10 percent effective April 1, 1954. 


H. R. 8211—On March 3rd, by Representative Smith (Va.). Re- 
ferred to the House Judiciary Committee. The purpose of the bill is to 
establish rules of interpretation governing questions of the effect of acts 
of Congress on State laws and provides that no act of Congress shall 
be construed as indicating an intent on the part of Congress to occupy 
the field in which such act operates to the exclusion of all State laws 
on the subject matter unless such act contains an express provision to 
that effect. 


H. R. 8235—On March 4 by Congressman Velde (Ill.) Referred 
to the House Committee on Appropriations. The purpose of the bill is 
to appropriate $5 million to initiate construction by the Chief of Engi- 
neers under the supervision of the Secretary of the Army, the Calumet- 
Sag Channel, Ill. and Indiana Harbor and Canal, Indiana, in accordance 
with the plans set forth in House Document 145, 76th Congress, authoriz- 
ing the River and Harbor Act of March 2, 1945. 


H. R. 8238—By Congressman Yates (Ill.) on March 4. Referred to 
the House Committee on Interstate and Foreign Commerce. The pur- 
pose of the bill is to amend Part 3 of the Interstate Commerce Act to 
permit individual motor carriers to file suits to enjoin operations being 
conducted in violation of that part of the Act. 
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H. R. 8364—introduced by Congressman O’Hara (Minn.)—referred 
to the House Committee on Interstate and Foreign Commerce. The 
purpose of the bill is to amend the Act entitled ‘‘An Act to save day- 
light and to provide standard time for the United States,’’ approved 
March 19, 1918, as amended (15 U. 8S. C. 261-265). 





Excise Tax Reductions—Passenger Fare Tax 


On March 10, 1954 the House of Representatives passed H. R. 8224 
(practically identical with and replacing H. R. 8150). The legislation 
in reducing numerous excise taxes to 10 percent, reduces the tax on 
amounts paid for the transportation of passengers from 15 to 10 percent. 





Water Carrier Certificates—Revocation 


On March 4 the Transportation Subcommittee of the Senate Inter- 
state and Foreign Commerce Committee, after making it conform to a 
similar bill, S. 905, introduced by Senator Johnson (Colo.), approved 
H. R. 3792, a bill to amend Part 3 of the Interstate Commerce Act so 
as to authorize the Commission to revoke, amend or suspend water carrier 
certificates under certain conditions. H. R. 3792 was passed by the 
House on July 7, 1953. The full Committee will now consider the 
proposed legislation. 





Trip Leasing Hearings 


The Senate Interstate and Foreign Commerce Committee announced 
on March 24th that it has tentatively set May 10 as the date for beginning 
hearings on H. R. 3203, the Trip Leasing Bill. The hearings will be 
conducted by the full committee. This bill was passed by the House 
of Representatives on June 24, 1953. 





Mail by Motor Vehicle 


On March 1, the Senate passed S. 2773, a bill to amend the Act en- 
titled ‘‘An Act to Provide for the Transportation and Distribution of 
Mails on Motor Vehicle Routes.’’ Senator Carlson (Kansas) explained 
that this bill while removing the restrictions prohibiting the establish- 
ment and operation of motor vehicle service equipped to distribute mail 
enroute where adequate railroad facilities were available, would now 
make such action discretionary on the part of the Postmaster General. 
The bill now goes to the House of Representatives. 
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BOOK REVIEW 
Federal Examiners and the Conflict of Law and Administration 


By Lloyd D. Musolf. Baltimore: The Johns Hopkins Press, 1953. 
pp. 180.* 


During perhaps the greatest period of controversy in history an 
Eminent Authority announced that ‘‘He who is not with me is against 
me.’’ Neither of the contending forces on the controversial field sur- 
veyed by Mr. Musolf could fairly measure his work by such a test. 

In a recent editorial the statement was made that the main value 
of Mr. Musolf’s work is that it places the problems of the hearing exami- 
ner in historical perspective. While such may be one of his major 
contributions, the true value of the work lies in the author’s under- 
standing and presentation of the respective purposes and views of the 
opposing forces. Joining neither of the contending ranks, an appeal is 
made for intelligent and conciliatory approach and a solution preserving 
the desirable objectives of each. The setting for such an approach and 
the desirable objectives to be preserved are supplied by the author. 

Portraying the struggles in Anglo-American legal history between 
procedure and policy, between legal tradition and administrative innova- 
tion, as a crude pendulum in action, its are has become uncertain and 
may well be determined by the outcome of the present conflict between 
law and administration over the position and function of the examiner. 
An understanding of the forces seeking to influence the action of the 
pendulum is found in the comprehensive historical review of the struggle. 

The examiner’s office has become the focal point with attributes lead- 
ing both traditions to claim its paternity. Undeniable reasons are ad- 
vanced to support the claims of both law and administration as the source 
of inspiration for origin of the examiner, with the necessity being largely 
administrative and the model largely judicial. However, origin fades 
somewhat in importance when viewed in the light of purposes and func- 
tions. The tool is effective only to the extent of its use, yet in its use 
the model from which it was taken must not be forgotten. 

The logical starting point for fitting administrative agencies into 
the American constitutional system is the procedure of the agencies them- 
selves. Here the function of the agency itself and the purposes and 
types of particular hearings should influence to a large extent both the 
hearing and post-hearing procedure. The American and democratic idea 
of fair and impartial hearing of judicial nature may loom larger in the 
one instance than in the other. 

Our legal system contains two traditions—the court tradition of 
personal consideration of controversies by the judge and the depart- 
mental tradition of institutional consideration by corps of officers under 
the general supervision of the agency head. Bringing these traditions 
to focus upon the office of examiner, should he be strictly isolated because 
of his deciding functions, selected on the basis of judge-like qualities, 
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and given powers and prestige commensurate with his important station? 
Or is the examiner to be visualized as a part in a complete mechanism 
whose end product is a decision which would not be forthcoming, at 
least without great difficulty, if a part of the mechanism be entirely 
removed or separated? Out of the intensity of the latter focus has 
generally emerged the complaints about the position of examiner, includ- 
ing the charge of being both judge and prosecutor. Here attempts to 
differentiate between types of agency proceedings represent a step in 
the right direction. However, keeping ‘‘judges’’ and ‘‘prosecutors’’ 
apart may not be the complete answer. The examiner’s relations with 
other staff members and post-hearing procedures raise problems which 
would not necessarily be thereby answered. With respect to post-hearing 
procedure, exclusion of the examiner leaves the matter to decision by 
those who have not listened to the parties, while participation by the 
examiner permits of his becoming an advocate for his own views. In 
this dilemma, the weight seems in favor of participation by the examiner 
in post-hearing procedure if the agency feels the need for it. 

In any attempt to separate the examiner’s functions from those of 
his agency colleagues, much depends upon how those functions are re- 
garded. The idea of ‘‘trial court’’ has carried great weight in the drive 
to enhance the office of examiner. The effect which such judicial images 
have had upon the concept of the examiner’s functions is reviewed, with 
the conclusion that such concepts are in turmoil, the court tradition 
having either inadequately perceived or deliberately ignored the con- 
. Sequences on the system of agency responsibility for regulation. 

When the focus came to rest upon the office of examiner, it in- 
evitably drew attention to the incumbents as well and to the conditions 
of their employment by agencies. The result was an immense amount 
of controversy and even litigation. The provisions of Section 11 of the 
Administrative Procedure Act left much to be worked out by the Civil 
Service Commission and made influence over the Commission a goal of 
the contending forces. Here again the two traditions seem hopelessly 
in conflict. The court tradition of personalized decision making assumes 
that the agency can be overlooked in making personnel arrangements 
for examiners and brushes aside or ignores the vital fact that examiners 
still are members, and important members, of regulatory teams. 

In the contrasting emphases and in the circumstances surrounding 
the birth and growth of the position of examiner lay the potentials of 
conflict. These potentials became actualities as a result of the intense 
rivalry between law and administration that furnished the setting in 
which the examiner operated. It was a natural result that the impact 
of procedural reform fell hardest upon the examiner. The Administra- 
tive Procedure Act was the result of the dual emphasis of the two tra- 
ditions in our democratic framework. 

The conclusions which may be drawn go no further than that the 
office of examiner is firmly established, that he remains within the agency, 
though removed in considerable degree from agency control, and can 
take part in framing final agency decisions. This is not to say that the 
office has been completely stabilized or that a perfect spirit of compro- 
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mise has been attained. The two traditions continue their conflict with 
the present emphasis lying probably in favor of the judicial tradition. 
However, integrity of regulatory administration seems not to admit of 
more concessions, and an overwhelming emphasis upon the court tradi- 
tion might accomplish fatal erosion of the concept of agency respon- 
sibility. 

The author concludes that the basis for securing balance in the 
examiner’s office can be found within the scope of the Administrative 
Procedure Act, but that the integrity of the office and, indeed, of regu- 
latory administration, lies not only upon the attainment of understand- 
ing of all factors involved but the exercise of restraint by all concerned. 





Rail Transportation 


By Joun F. Donewan, Editor 


FORMAL MATTERS 
Railway Mail Pay 


The Commission has issued its report and order in Docket 9200— 
Railway Mail Pay, by which it approved a 10% increase in mail pay 
rates effective April 1, 1954. Retroactive compensation for the carriers 
originally filing for the increase was also authorized for the period 
October 1, 1953 to March 31, 1954. Two carriers, The Atlanta and 
West Point Railroad Company and The Buffalo Creek & Gauley Rail- 
road, filed for the increase on December 21, 1953, and were granted 
retroactive increases to that date. 





Freight Rates—Pacific Northwest 


Examiner Marion L. Boat in Docket 31280—All Commodity Rates 
—Between California and Oregon, Washington, has recommended that 
the Commission approve reduced rail rates on all types of freight with 


a minimum of 30,000 pounds between points in California and the 
Pacific Northwest. 





Intrastate Rates—Missouri 


The I. C. C. in Docket 31003—Missouri Intrastate Freight Rates 
and Charges, has issued an order granting a motion filed by the Missouri 
Public Service Commission, the effect of which was to modify its earlier 
order of February 1, 1954 requiring the respondent carriers to increase 
their intrastate rates to the level of previously approved interstate rates 
for transportation of similar products. Such action was taken by the 
Commission in consideration of the State Commission’s later order 
approving the increases for intrastate service, its earlier refusal so to 
do having led to the issuance of the Commission’s earlier order of 
February 1. 





Freight Rates—lIron Ore 


On March 17, 1954 the Commission in I & S Docket 6074—Iron 
Ore, Eastern Ports to CFA Points, issued an order in which it noted 
that its earlier order of February 5, 1954 not having become effective 
would be stayed indefinitely pending disposition by the I. C. C. of a 
petition for re-argument before and reconsideration by it filed by the 
Baltimore & Ohio and other parties. 
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Intrastate Freight Rates—Kentucky 


Rail carriers operating in Kentucky have asked the I. C. C. to 
increase rates on coal shipments within the State to the level approved 
by the Commission for interstate shipments. The carriers said that 
the Kentucky Railroad Commission last November authorized a six 
percent increase in intrastate coal shipments after a carrier complaint 
had been filed with the I. C. C. But, the railroads said, the State 
Commission let the increase expire on February 28, although they 
extended through 1955 the increases on other commodities shipped 
within the state. I. C. C. increases on interstate shipments originally 
had been scheduled to expire February 28, but were extended through 
1955. 





Free Transportation by Railroads 


The I. C. C. has released a proposed report prepared by Examiner 
Edward L. Boisseree in Docket 30475—Unauthorized Free Transporta- 
tion by Railroads. On February 2, 1950 the Commission instituted on 
its own motion an investigation into and concerning the practices of 
Class I carriers by railroad in giving free transportation for the purpose 
of determining whether such practices are in violation of the Act. 
The report describes various circumstances under which free transpor- 


tation has been allowed by rail carriers and notes that it is the usual 
practice with the Western rail carriers to make awards or prizes of free 
transportation, or rail and Pullman tickets, to members of 4-H Clubs 
and the like who have been selected as local or district prize winners. It 
is also stated that for advertising purposes some carriers have provided 
scenic trips over their lines in order to secure publicity for new trains, 
ete. While discussing these and a number of other situations under 
which free transportation is granted, the Examiner recommended that 
the Commission should find that carrier practices of providing free 
transportation on revenue producing passenger trains as awards or in 
exchange for advertising or publicity are in violation of Sections 1(7) 
and 22 of the Interstate Commerce Act. 





Piggy Backs—tTrailer-Flat Car Service 


The National Industrial Traffic League has filed with the Interstate 
Commerce Commission a motion in Docket 31375—Movement of High- 
way Trailers by Rail, urging the Commission to remove from considera- 
tion any rules dealing with the operation of such service other than a 
declaratory order as requested by the New Haven as to the legality of 
such operations. The League, in substance, urged that the Com- 
mission proceed to determine by declaratory order the questions of law 
raised by the application of the New Haven line, but not to start ‘‘an 
additional and futile internal study and search for possible regulations 
for which its lack of authority is apparent in advance.’’ 
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Intrastate Commutation Fares—New Jersey 


Division 1 of the I. C. C., on March 9, 1954 issued an order in 
Docket 31474—New Jersey Commutation Fares, announcing the initia- 
tion of its investigation into an existing differential between the inter- 
state and intrastate commutation passenger fares in New Jersey. The 
four railroads involved are the Erie, Lehigh Valley, New Jersey & New 
York, and the Pennsylvania, which have been made respondents in the 
proceeding. 





Commutation Fares—New Haven R. R. 


On March 24, 1954 the I. C. C. issued a notice in Docket No. 31438 
—Increased Commutation Fares, New Haven Railroad, setting the 
application in this proceeding for hearing on June 7, 1954, at 10:00 
a. m., U. S. Standard Time (or 11:00 a. m. Daylight Saving Time) 
at the office of the Public Service Commission of the State of New 
York, 233 Broadway, New York City, before Commissioner Arpaia and 
Examiner Fuller, at the conclusion of which session arrangements will 
be made for an adjourned hearing at Providence, R. I., for the con- 
venience of parties located in that area. 

In this proceeding the New Haven requests authority to substitute 
for the existing monthly 60-ride and 46-ride tickets, a calendar month 
type of ticket unlimited as to number of rides within the calendar 
month for which issued by the individual whose name appears on the 
ticket. It also seeks the right to establish the calendar month ticket 
fares at levels 33-1/3% above the present monthly 46-ride ticket fares, 
or approximately 24% above the present monthly 60-ride ticket fares. 





FINANCE MATTERS 
Railroad Control Proceedings 


On March 17, the Commission released a report proposed by Ex- 
aminer Jerome K. Lyle in F. D. 17883—New York, Chicago & St. 
Louis Railroad Company Control, in which the examiner recommended 
that Division 4 over-rule the motion of the Delaware, Lackawanna & 
Western Railroad Company (applicant) to dismiss the application for 
want of jurisdiction; that the Commission, contemporaneously with its 
consideration of the application in this proceeding investigate and de- 
termine whether the acquisition by the DL&W of stock of the NYC&SL 
(Nickel Plate) together with the applicant’s proposal to place two 
directors on the board of the Nickel Plate will violate Sec. 5(4) of the 
Interstate Commerce Act or Sec. 7 of the Clayton Anti-Trust Act. 





Railroad Reorganizations 


On February 17, 1954 it was announced that plans to sell the 
New York, Ontario & Western were abandoned as the result of ruling 
by Judge Edward A. Conger in Federal Court that the Bankruptcy 
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Act bars such a sale. His ruling upheld the bondholders who are 
seeking a financial reorganization of the 548-mile line before the Inter- 
state Commerce Commission. 





Railroad Acquisitions 


On March 16, 1954 Division 4 of the I. C. C. issued its report and 
order in F. D. 18417—Everett Railroad Company Acquisition, authoriz- 
ing that carrier to acquire and operate as an association or a corporation, 
a portion of a line of railroad owned by the Huntingdon and Broad 
Top Mountain Railroad and Coal Company and operated by Glenn 
A. Troutman, successor trustee, in Bedford County, Pa. 





Construction and Extensions 


On March 11th the I. C. C. released a proposed report of Examiner 
Paul C. Albus in F. D. 18216—Gulf, Colorado & Santa Fe Railway Com- 
pany Construction, by which he recommended that Division 4 of the Com- 
mission find that public convenience and necessity permitted construc- 
tion by the carrier of a line of railroad 481% miles long in Denton, 
Collin, and Dallas Counties, Texas. The principal purpose of the 
proposed construction is to expedite and improve the carrier’s service 
to and from Dallas. 





Chesapeake & Ohio Trackage Rights 


On March 5, 1954 Division 4 of the I. C. C. in F. D. 18368—Chesa- 
peake & Ohio Railway Company Trackage Rights, approved the acquisi- 
tion by that carrier of trackage rights over the line of the Chicago & 
Western Indiana Railroad Company between Pullman Junction and 
80th Street in Chicago, Ill., approximately 3.31 miles in length. 





1. C. C. PROCEDURE 
Switching and Terminal Accounting 


An order of the Commission November 18, 1952 concerning separa- 
tion of operating expenses, taxes, equipment rents and joint facility 
rents between freight service and passenger service on Class I line-haul 
steam railroad companies has been broadened by notice of the Com- 
mission dated March 8, 1954 to include switching and terminal companies 
of Class I steam railroads in the terms of the order. 

Views or argument may be presented to the Commission before 
May 8, 1954. Oral orgument may be requested. The notice states that 
unless otherwise decided after consideration of communications received 
in response to the notice, an order will be entered adding the switching 
and terminal lines to the terms of the order. 
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Section 22 Rates 


On March 15, the I. C. C. issued a notice of proposed rule-making 
governing the filing of quotations for the transportation and handling 
of property or persons free or at reduced rates for the United States, 
State or municipal governments as permitted by Section 22 of the 
Interstate Commerce Act. 





STATISTICS 
Rail Operating Efficiency—1953 


The Bureau of Railway Economics of the AAR has issued certain 
reports concerning activities of rail carriers during 1953 disclosing 
that new records for efficiency were realized. The report disclosed 
that Class I railroads in 1953 moved an average of 23,433 net ton miles 
of freight per train hour. This increase was approximately 878 net 


ton miles above the average in 1952. Further statistics disclose the 
following : 


1953 1952 
Freight Train Speed 18.2 17.6 
Freight Cars Per Train 63.2 61.6 
Passenger Train Speed 40.7 39.9 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued its Statement No. M-250 showing passenger traffic statistics 
for the 12 months ended with December 1953 and December 1952. During 
1953 passenger revenue for the transportation of passengers in coaches 
was 3.7% less than for the year 1952 and in parlor and sleeping cars 
15.5% less than the year 1952. The number of revenue passengers 
carried in coaches was 2.9% less than for the year 1952 and in parlor and 
sleeping cars 11.8% below the total number carried in 1952. 





Motor Transportation 


By Harry E. Boor. Editor 


Attorney, American Trucking Associations, Inc 


Further Hearings on Leasing Postponed to June 14, 1954 


The further hearings in the reopened leasing case, originally as- 
signed for April 14th, 1954 in Washington before Examiner Henry C. 
Lawton have been postponed until June 14th, 1954 in Washington before 
the same Examiner. The reopened hearings are to consider only two 
points: (1) those provisions of Section 207.4(a)(3) of the rules and 
regulations prescribed by the Commission’s order of May the 8th, 1951 
as modified, which require that any contract, lease or other arrangement 
for the use of equipment shall specify a period of not less than 30 days, 
and (2) the proviso of Section 207.4(a)(5) of the rules which reads: 
**Provided, however, that such compensation shall not be computed on 
the basis of any division or percentage of any applicable rates on any 
commodity or commodities transported in said vehicle during the period 
for which said lease is effective.’’ 

In the Commission’s order of March 24th, 1954, special rules were 
issued covering appearances and testimony, requests for prepared testi- 
mony, interchange of prepared testimony, cross examination on prepared 
testimony, oral evidence, order of presentation of testimony, and addi- 
tional hearings. Any person intending to appear in a representative 
capacity at the hearings must advise the Commission by letter on or 
before April 12, 1954. Those who desire to receive copies of the pre- 
pared testimony of any witness shall advise the party on whose behalf 
the witness is to testify by letter on or before April 26, 1954. Any 
party to the proceeding who desires to cross examine any witness on 
any prepared testimony must advise the party who has indicated an 
intention of offering such testimony, by letter on or before May 24, 1954. 





Commission Hears Oral Argument on Rock Island Application 
for Trucking Rights 


The Rock Island Railroad application for unrestricted motor carrier 
rights, docketed as MC 29130, Sub 70, was heard in oral argument before 
the full Commission. Counsel for the trucking industry maintained: 
“*the law and your (Commission) decisions say that railroads can enter 
other fields of transportation only when the control and operation of 
such other mode or modes of transportation will enable the railroads to 
render better railroad service and will not restrain railroad competition.”’ 
Counsel opposing the railroad application also quoted from the annual 
report by the Commission to Congress which pointed out that if it is the 
will of Congress to grant truck authority to the railroads then specific 
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legislation is required. The Commission was then reminded that: ‘‘the 
Congress has not seen fit to change the law. We entirely agree with these 
expressions of the Commission as stating the law.’’ 

Counsel for the Rock Island contended that there is nothing in the 
Interstate Commerce Act which prohibits the railroads from operating 
motor carrier services. The railroads also presented figures on a decline 
in railroad less carload traffic and simultaneous increases in motor car- 
rier volume. It was the railroad’s contention that the Commission could 
alter its policy on granting motor carrier rights to the railroads. 





U. S. Court of Claims Hears Argument on Motor Carrier 
Rate Refund Suit 


The United States Court of Claims recently heard argument on two 
suits for recovery of money paid under protest by motor carriers to the 
General Accounting Office as refunds of alleged excessive freight pay- 
ments on Army shipments. The claims involved small sums, but the 
GAO determinations of the reasonableness of freight rates concerned 
important principles of law established in proceedings before the I. C. C. 
and the courts. 

According to the motor carrier lawyers, the General Accounting 
Office has seen fit to substitute its judgment for that of the Interstate 
Commerce Commission. This contention was made on behalf of the 
New York and New Brunswick Auto Express Company of New Bruns- 
wick, New Jersey, for a summary judgment as a result of alleged over- 
charges on shipments of wool cloth handled by the trucking firm for the 
Army and in which the General Accounting Office undertook to apply 
the ‘‘long-and-short-haul’’ clause of the Interstate Commerce Act. The 
other suit before the Court of Claims involves Adley Express Company 
of New Haven, Connecticut, who was a connecting carrier on Army 
shipments of cloth in which alleged misrouting was involved. 

The motor carrier made the argument that the long-and-short-haul 
clause does not apply to motor carriers in the present suit, and after 
quoting Section 4, the long-and-short-haul clause of the Interstate Com- 
merce Act applicable to railroads, pipelines and water carriers, it was 
pointed out that Section 216 of the Motor Carrier Act merely imposed 
a duty upon every motor common carrier ‘‘to establish, observe, and en- 
force just and reasonable rates, charges and classifications.’’ In this 
ease, the motor carrier collected charges of $267.00 for the first ship- 
ment, computed on the basis of the class rate of $1.28 per hundred 
pounds published in the regular tariff. The company assessed and col- 
lected charges of $256.00, computed at the same rate, for the second 
shipment. Later the company received General Accounting Office forms 
asserting the charges for the shipments should have been $226.00 and 
$216.00 respectively, and that the amount computed to have been over- 
paid, namely $81.87, would have to be refunded. The carrier paid this 
amount under protest, and submitted a claim for refund which was dis- 
allowed. In the other case, shipments were made in 1943, for which the 
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carrier collected total freight charges of $284.76 and another shipment: 
for which he collected $149.38. Eight years after the shipments were 
transported, the General Accounting Office asserted that the charges for 
the shipments should have been $209.28 and $105.73, respectively, and’ 
the amount computed to be overpaid was $119.13. It was contended, 
that by compelling a refund of a portion of the charges, the General! 
Accounting Office violated the Interstate Commerce Act and required 
the motor carrier to violate the act as well. 





Nine Point Reciprocity Program Adopted by Trucking Industry 


After four days and several nights of meeting a special A. T. A.. 
Emergency Reciprocity Committee made recommendations to the A. T. A. 
Executive Committee which were later adopted by the Committee as: 
the industry position. The nine point reciprocity program is not a. 
new plan, but is an implementation of the present policy of the truck- 
ing industry on reciprocity questions. Most of the plans recommended’ 
by other organizations working on the reciprocity problem involve 
methods which require simultaneous adoption by all of the states. The 
impossibility of this situation was recognized by the trucking industry, 
and in an effort to achieve the same results as the others are working 
for, suggested the nine point program. 

The industry reiterated its position that highway use taxes should’ 
be limited to registration fees and fuel taxes and that such taxes can be, 
and should be, equitably distributed among the states. It was further: 
the belief of the industry that past failure of the industry and the states 
to apply the principles of proportionate distribution of such registration 
fees and fuel taxes among the states, in accordance with the principles 
developed in the A. T. A. policy, precipitated the levying of third struc- 
ture taxes, which have been a primary factor in the breaking down of 
reciprocity between the states. 

Another principle stated that: ‘‘ Any vehicle on which a license fee 
is paid to a state entitled to the revenue should have the right to operate: 
in any other state without the payment of any additional highway use 
fees or taxes of any kind except fuel taxes.’’ This position was then 
modified or augmented, by stating: ‘‘The state, which is the residence: 
of the owner or a principal place of business of the carrier, should be: 
entitled to the license fees in all cases where fair and practicable.’’ As: 
a further augmentation, it was stated in a third paragraph of the prin- 
ciple: ‘‘In order to guarantee a fair distribution of license fees between 
states, any state, or group of states, should have the authority to enter 
into agreements with multi-vehicle fleet carriers operating in more than 
one state for the proportional distribution of license fees, were not pro- 
hibited by state law, to the end that reciprocity shall be full, complete: 
and automatic.”’ 

In another principle the industry stated that each state should 
receive its equitable proportion of fuel taxes and these should be paid 
by the operators of trucks going through the states. 
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Another principle stated that the level of taxes to be paid by users 
of highways should be left to self determination of each state, except 
where such level of taxation becomes an undue burden upon the free 
flow of interstate and foreign commerce. 

Another principle stated that the motor carrier operations conducted 
wholly or partially in interstate and foreign commerce, shall be con- 
sidered to be unduly burdened should they be required to pay propor- 
tionately more taxes and fees for highway usage than are assessed by 
the state for similar or like intrastate operations. 

Another principle stated that application by the states of fees and 
taxes under formula which would produce a result of taxing more than 
100% of the carriers property, income or operations would be considered 
an undue burden on interstate commerce. The final principle recom- 
mended that the license fees collected as registrations be placed on the 
power unit and that in case of combination of vehicles, the fee on the 
trailer or trailers be for identification purposes only. 

Late developments on the Ohio Reciprocity situation indicate that 
tentative agreement has been reached between Tennessee and Ohio. 
Under the pending agreement, Ohio will continue to assess Tennessee 
trucks on the axle-mile basis, but will waive all other fees including regis- 
tration and P. U. C. plates. Tennessee will waive the registration fees 
but will require Ohio trucks to obtain ‘‘ permit stickers’’ and pay a 7e 
per gallon motor fuel tax on fuel consumed in Tennessee. The Tennessee 
officials acted under a provision in their state’s code which authorizes 
a 1.5¢ per mile tax on trucks registered in states which levy third struc- 
ture taxes against Tennessee trucks. The agreement was based on the 
assumption that the average truck gets five miles per gallon of fuel and 
in paying the 7c tax, the owner will provide the equivalent of 1.4¢ per 
mile. 

The Kentucky General Assembly has voted to exempt Ohio heavy 
trucks that operate in Kentucky border cities from payment of Ken- 
tucky weight taxes. The exemption will amount to one-way reciprocity 
as the Kentucky trucks operating in Ohio will still be required to pay 
‘Ohio axle mile tax. The plan will permit the Ohio trucks to enter certain 
Kentucky border cities without necessity of having the weight tags. 
Exemption for the Ohio trucks operating into Kentucky border cities 
has been promoted principally by the Ashland Junior Chamber of Com- 
merce, the Ashland Oil and Refining Company, a rolling mill and other 
Ohio border industries. There is no indication as to whether or not the 
governor will veto the legislation. 

Other reprecussions on the Ohio axle mile tax involve the moving 
of several large truck lines from Ohio domicile. One truck operator, in 
order to preserve license reciprocity in the 22 states through which it 
operates, has moved its corporate headquarters from Ohio to Delaware. 
The assertion was made that the breakdown in reciprocity would cost 
this carrier two and one-half million dollars additional per year. This 
‘move means an immediate loss of two hundred thousand dollars to Ohio 
for registration fees from this carrier. 
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Another carrier, Akron’s second largest trucking firm which also 
ranks among the ten top common carrier truck companies in the nation, 
has formed a subsidiary company in Minnesota which will own and 
operate the equipment. This carrier pointed out that it is already pay- 
ing additional taxes to Wisconsin which amount to $240.00 a year more 
for each Ohio licensed vehicle passing through Wisconsin than was levied 
prior to the axle mile tax in Ohio. With the threat of Minnesota taking 
similar action against Ohio licensed vehicles, the carrier maintained that 
it had to do something to remain in business. 





I. C. C. Asked to Revise “Notice to Competitor Requirements” 
for Rail Subsidiaries 


On February 1st, the Commission issued special rules under which 
motor carrier applicants for authority to control, lease or unify operating 
rights or for new operating authority, would be required to set forth 
their proposal in Form BMC-78. Such applications are to be digested 
in the Federal Register and their appearance in that publication will 
constitute official notice to interested parties. 

In a letter to the Director of the Bureau of Motor Carriers, the 
trucking industry pointed out that the railroad’s subsidiaries are not 
required to execute Form BMC-78 in applications for extension of rights 
or for the removal of restrictions. The letter stated : ‘‘The Commission’s 
practice of accepting petitions to remove operations restrictions from 
certificates granted railroads or their motor affiliates has worked a hard- 
ship upon independent motor carriers. In many cases such petitions 
are not filed until years after the authority was originally granted, and 
when petition for modification is subsequently filed, the only notice given 
is to those parties who participated in the original proceedings.”’ 

The letter to the Bureau further pointed out that interested parties 
are given thirty days in which to protest the granting of an application 
from the time the notice appears in the Federal Register, but the Com- 
mission’s rules of practice allow only ten days in which to reply to a 
petition by a railroad or its affiliate to remove an operating restriction 
previously imposed. Attention was called to the Commission’s proposal 
to charge a fee of $200.00 or more for parties filing applications for motor 
carrier operating authority, but the proposal contemplates no fee for 
railroads and their subsidiaries for a ‘‘petition’’ seeking the removal 
of operating restrictions. 

The trucking industry proposes that the Commission should amend 
Section 1.240 of the special rules calling for notice in the Federal Regis- 
ter by including the following in the scope of rules: ‘‘. . . Any request, 
however denominated, which if granted will result in an extension or 
broadening of existing authority or the removal of operating restrictions 
imposed in an existing certificate or permit. Any such request shall be 
deemed an application for the purpose of this rule.’’ 
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Three Percent Transportation Tax Rulings 


The Bureau of Internal Revenue has held that its ruling No. 284 of 
December 7, 1953 does not change its letter opinion of April, 1953. (See 
January Practitioners Journal, Page 318). 

In a letter opinion of March 19, 1954, the Bureau has held that its 
ruling of April 7, 1953 still applies where no amount is paid or allowed 
to a carrier for transporting property purchased for its own use. It goes 
on to state, however, that where an amount is paid or allowed to the 
carrier, the transaction comes within the scope of revenue ruling 284, 
and the tax applies regardless of whether title is vested in the carrier 
at the time it transports properly purchased for its own use. 

In another ruling, Revised Ruling 54-54, the Commission held that 
a person who holds himself out to the public as one, who for compensa- 
tion, sells, provides, procures, furnishes, or arranges for the transporta- 
tion of property is considered to be a person engaged in the business of 
transporting property for hire within the meaning of Section 3475 of 
the Internal Revenue Code. The facts in this case reveal that the Com- 
pany received inquiries from shippers as to the cost and availability of 
equipment to transport their produce. The Company also received in- 
quiries from haulers as to the availability of loads. The shipper would 
contract with the Company for the transportation of the produce and 
the Company would then assign the load to the haulers for delivery at an 
agreed price. After the delivery had been completed, the haulers would 
return the signed papers to the Company indicating acceptance of de- 
livery and were paid an agreed price. After completion of the transpor- 
tation, the Company would then bill the shippers for the contract price. 
The gross earnings of the Company were represented by the difference 
between the charges collected from the shippers and the amount paid to 
the haulers. The Bureau held that the Company is engaged in the busi- 
ness of transporting property for hire within the meaning of the Internal 
Revenue Code and the tax applies to the amount paid to the Company 
by the shippers for the transportation of their products. 





Water Transportation 


By R. J. Mitreisronn, Editor, 
Attorney, Waterman Steamship Corporation 


Historical Review of the Regulation of Domestic Water Carriers 
Presented Before Institute on Transportation and Port Operations 


In a prepared speech delivered March 24, 1954 before the Institute 
on Transportation and Port Operations of the College of Commerce and 
Business Administration, Tulane University, New Orleans, La., Mr. L. A. 
Parish, Vice President of Pan-Atlantic Steamship Corporation, reviewed 
in a rather comprehensive style the legislative and judicial history of the 
regulation of domestic water carriers and water rates. Space does not 
permit a reproduction in this Journal of the author’s complete statement, 
which though basically and highly informative, embraces a subject matter 
of such broad scope that it necessarily consumed 19 printed pages.! 
The following few paragraphs, therefore, will attempt to set forth 
succinctly the gist of the speaker’s remarks. 

Tracing the development of the regulation of domestic water 
carrier rates from the enactment of the original Interstate Commerce 
Act in 1887 through the Shipping Act of 1916, the Intercoastal Act of 
1933, as amended in 1938, down to the Transportation Act of 1940, 
as amended, and the existing rate and tariff complexities of the present 
day, Mr. Parish highlighted some of the major problems still confronting 
the domestic water carriers partly as a result of efforts of certain parties 
to enact additional legislation adversely affecting the regulated water 
earriers and partly as a result of the continued existence of an under- 
staffed Interstate Commerce Commission Bureau which renders it 
almost impossible to afford the water carriers the full measure of atten- 
tion which the national importance of the industry deserves. 

As examples of new legislation which certain interests continue to 
sponsor and which hamper the development of the domestic water 
carriers, the speaker cites the bill introduced in the 82nd Congress 
(S. 2754) which proposed to cancel the present Section IV of the 
Interstate Commerce Act. While this particular bill was never passed, 
Mr. Parish submits that such type of legislation continues to be pro- 
moted. Additional bills which are now pending in the 83rd Congress and 
in which most of the domestic water lines have a keen interest, include 
S. 3111 which proposes to remove the bulk commodity exemptions on 
inland waterways and intracoastal canals; S. 906, H. R. 3288 and H. R. 
4504 pertaining to the finality of contracts on government freight; S. 
905, S. 1501 and H. R. 3289 which permit revocation of dormant water 
carrier certificates, 8. 1461, H. R. 6395, the popularly-known time-lag 
bills which will permit quick rate increases. 


1Copies of the text of Mr. Parish’s statement can be obtained by writing to 
his office at 61 St. Joseph St., Mobile, Alabama. 
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Illustrating the facts which impede the Interstate Commerce Com- 
mission from according the full measure of attention to the domestic 
water carrier industry, Mr. Parish stated that while as of March 1, 
1954 there were a total of 1800 persons employed within the entire 
Commission, only 21 employees were assigned to the combined Bureau 
of Water Carriers and Freight Forwarders, as opposed to a total of 
570 employees within the Bureau of Motor Carriers. Pointing up the 
fact that the responsibilities and functions of the Bureau of Water 
Carriers and Freight Forwarders as well as the number and gravity of 
the problems which are incident to domestic water carrier regulation, 
Mr. Parish asserts that these factors are all out of proportion to the 
limited staff of Interstate Commerce Commission personnel. The 
speaker attributes the existence of this disproportionate picture to the 
following : 

(1) The Bureau of Water Carriers was only set up within the 
Interstate Commerce Commission subsequent to the enactment of the 
Transportation Act of 1940, and since the coastwise and intercoastal 
carriers immediately went out of business in 1941 due to World War 
II, the Interstate Commerce Commission Water Carrier Bureau never 
did have an opportunity of reaching the statute required for the proper 
administration of water regulations and matters affecting the water 
carriers. ; 

(2) The strong promptings to eliminate the Water Carrier Bureau, 
as well as other individual bureaus within the Interstate Commerce 
Commission and to set up the Commission on a strictly functional basis 
as recommended by the Wolf Management Engineering Company report 
which was authorized by the U. 8. Congress. Efforts to preclude this 
proposal from developing into a reality were made on January 15 this 
year when leaders of the coastwise, intercoastal, intracoastal and inland 
water-way carriers met with Mr. E. F. Hamm, Director of the Interstate 
Commerce Commission here in Washington and strongly urged a con- 
tinuation of the Bureau of Water Carriers. 

In conclusion, Mr. Parish calls for a new appraisal by U. S. govern- 
ment agencies of the relative position and importance of each type carrier 
in the national transportation system and simplification of rates and 
tariffs in the highly competitive business of domestic transportation 
among the several carriers. 





I. C. C. Docket No. W-388 (Sub-No. 7) 
Waterman Steamship Corporation—lIntercoastal Authority, Extension 


The proposed report of Examiner Oren G. Barber recommends ap- 
proval of the Waterman application for permanent authority to operate 
eastbound in the intercoastal trade carrying general commodities from 
specific ports in California to designated ports on the Atlantic north of 
Philadelphia Harbor. Waterman is presently performing such Cali- 
fornia Eastbound operations under Temporary Authority granted by the 
Commission, which authority will remain in force and effect until final 
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disposition of the permanent authority application. The proposed east- 
bound intercoastal service embraced by the application and approved by 
the Examiner includes the transportation of commodities generally from 
Alameda, Crockett, Long Beach, Los Angeles Harbor, Mare Island, 
Martinez, Oakland, Oleum, Port Costa, Port Heuneme, Richmond, San 
Diego, San Francisco, Selby, South Vallejo and Stockton, California, 
to Portland, Maine, Boston, Mass., Portsmouth and Providence, Rhode 
Island, New London and Bridgeport, Connecticut, Albany, Poughkeepsie, 
Irvington and Brooklyn, New York, and Hoboken, Jersey City, Bayonne, 
Port Newark and Bayway, New Jersey. 

After reviewing shipper testimony, etc., Examiner Barber concluded 
that the record established that there did exist a need for an additional, 
dependable, experienced and well-qualified regularly scheduled operator 
in the intercoastal trade from the California ports to the North Atlantic 
ports covered by the application. In reaching his decision the Examiner 
observed that Waterman at the present time ‘‘is able to serve in both 
directions the entire range of Pacific Coast ports and those on the Atlan- 
tic Coast, Philadelphia and South thereof, but does not have authority 
to serve California eastbound to points north of Philadelphia.’’ In per- 
mitting Waterman to round its intercoastal service, the Examiner said 
the carrier would obtain greater utilization of its vessels, a more economi- 
cal and efficient overall operation and would provide the shippers and 
receivers with a complete service in both directions. 

Luckenbach Steamship Corporation and American President Lines, 
Ltd. are opposing the extension of Waterman’s operating rights in this 
proceeding. 





I. C. C. Docket No. W-896 (Sub 2) 


Newtex Steamship Corporation—Temporary Authority 


Division 4, under the above docket, authorized the Newtex Line as 
a common carrier by self-propelled vessels, to transport one shipment 
approximating 4,000 tons of phosphate rock, in bulk, from Boca Grande, 
Florida to Houston, Texas. 





I. C. C. Docket W-336 (Sub 1) 
Pope & Talbot, Inc.—Temporary Authority 


Under date of March 11, 1954, the subject carrier filed application 
under Section 311 (a) of the Interstate Commerce Act for temporary 
authority to transport approximately 1,400,000 feet of lumber from 
Bridgeport, Connecticut to New Haven, Connecticut between March 19 
and 27, 1954. 

The requested authority was granted by Division 4 pursuant to its 
order, dated March 16, 1954. 
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I. C. C. Docket No. W-498 (Sub. 8)! 
John |. Hay Company Extension—Bogalusa 


Examiner F. H. Schweickhardt’s proposed report recommends that 
the existing operating authorities held by John I. Hay Company of 
Chicago, Illinois and Dixie Carriers, Inc. of Houston, Texas, be extended 
to include service between ports and points along the Pearl River and 
West Pearl River segment of the Gulf Intracoastal Waterway system 
below and including Bogalusa, La. 

Brushing aside the contentions of the protestant Class I rail carriers 
in the Western District that the present and future public convenience 
and necessity do not require the extension of operations sought, the 
Examiner points out that under Section 309 (d) of the Interstate Com- 
merce Act, a carrier may extend its services over uncompleted portions 
of waterway projects authorized by Congress, as soon as such portions 
are open for navigation. The Examiner further points out that the 
Commission’s order of June 11, 1941, interprets the clause ‘‘as soon as 
such uncompleted ports are open for navigation,’’ to mean that the ex- 
tended operations must be instituted within a reasonable time after the 
uncompleted portions are open for navigation and that 120 days con- 
stitute such reasonable time. 

Admitting that there was no record to prove applicants had started 
actual service on the newly opened segment of the waterway within the 
120 day period, the Examiner observed they had in fact filed rates ap- 
plicable to and from points on that segment and that such holding them- 
selves out to perform the service within the 120 day period was sufficient. 
See American Barge Lines Application, 265 I. C. C. 231. 





1. C. C. Docket No. W-339 (Sub 6) 
Pacific-Atlantic Steamship Co.—Temporary Authority 


The above application has been filed under section 311 (a) of the 
Interstate Commerce Act, as amended for authority to serve Boston, 
Mass., Providence, R. I., and New London, Conn., for the purpose of 
discharging lumber shipments at Boston, approximately 20,000,000 board 
feet, Providence 15,000,000 board feet, and New London 5,000,000 board 
feet to be loaded at Newport and Coos Bay, Oregon, and shipped in lots 
of approximately six million feet, beginning early July and completing 
on or before December 31, 1954. 





1. C. C. Docket No. W-1071 
Holiday Outings, Inc.—Temporary Authority 


The above application has been filed under section 31l(a) of the 
Interstate Commerce Act, as amended, for authority to transport one 
group of people in vessel ‘‘Harbor Queen’’ from New York, N. Y., to 
Bear Mountain Park and return on May 23, 1954. 


1 Embraces No. W-377 (Sub No. 5) Dixie Carriers, Inc., Extension—Bogalusa. 
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Federal Barge Lines Operations 


On March 1, 1954 the I. C. C. in F. D. 18261—Federal Barge Lines, 
Inc., Purchase, Ete. (and related dockets), extended its temporary ap- 
proval of the purchase by Federal Barge Lines of the water carrier 
operating rights, ete., of the Inland Waterways Corporation and set 
April 15, 1954 as the date before which such purchase must be con- 
summated. 





Seatrain Commission Proceedings 


On February 19, 1954 the Commission issued a notice in Docket 
31014—The Alabama Great Southern Railroad Company, Et Al v. Sea- 
train Lines, Inc., Et Al, that the prehearing conference presently set 
for March 3, 1954 before Commissioner Mitchell and Examiner A. L. 
Corbin is postponed until June 9, 1954 at the request of the parties. 

In this proceeding plaintiffs have alleged that Seatrain’s failure to 
establish reasonable rates in conjunction with the plaintiffs between 
Edgewater, New Jersey and Belle Chasse, La. and Texas City, Texas and 
Savannah, Ga. to allow reasonable divisions of through rates to the plain- 
tiffs as well as its failure to join in the car service and per diem agree- 
ment, ete., are in violation of various sections of the Interstate Com- 
merce Act. 





Barge Transportation of Natural Gas 


The following is a quoted excerpt from the New York Times issue 
of Monday, March 22, 1954, concerning the transportation of natural 
gas in barges: 


“Barges Proposed for Natural Gas 


‘‘Engineer-Inventor Describes River Project—Vapors to 
be Used by the Towboats 


‘*Chicago, March 21—An engineer-inventor is working on a unique 
plan for transporting natural gas in barges drawn by towboats that 
would use vapors from their payloads for fuel. 

‘‘The engineer, Willard L. Morrison of Lake Forest, IIl., is credited 
with many ‘firsts’ in the refrigeration industry. Other engineers are 
associated with him in the project. 

‘Bight of the specially designed, heavily insulated ‘tank’ barges to 
be used in the transport project have been built and are being equipped 
in Pascagoula, Miss. Mr. Morrison said the barges could operate on 
eleven to fourteen-day round-trip schedules between the Louisiana gas 
fields and Chicago, the fleet discharging gas at ports along the Mississippi 
at a rate of 18,000,000 cubic feet a day. 

‘‘The natural gas, a vapor at normal temperatures and pressures, 
would be liquified at its source by compression and loaded into the tank 
barges, Mr. Morrison said. Small evaporations from the tanks along 
the route would be captured and used as fuel by the towboats. 
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‘*At the destination, warm brine or other fluid medium would be 
used to vaporize the gas to make it ready for industrial purposes. In 
the process, the brine itself could be chilled to any specified temperature 
and used for refrigeration. Most cold storage warehouses, for example, 
are cooled with brine, Mr. Morrison said. 

‘‘The barge transportation process for natural gas would possess 
marked advantages of economy and flexibility over pipe lines, according 
to the inventor. 

‘‘The initial cost of the barges and other equipment would be sub- 
stantial but less than the cost of laying a pipe line and building the 
necessary compressor stations along the river, he said.”’ 





1. C. C. Docket No. W-338 (Sub 18) 
States Steamship Co.—Temporary Authority 


On March 31, 1954, the above carrier filed application with the Com- 
mission under Section 311 (a) of the Interstate Commerce Act, as 
amended, for authority for a period of 180 days to provide coastwise 
service as a common carrier by self-propelled vessels in the transporta- 
tion of commodities generally between principal ports in the States of 
Washington and Oregon and the following ports in the State of Cali- 
fornia: San Francisco, Oakland, Alameda, Los Angeles Harbor, San 
Pedro, Wilmington, Long Beach, and San Diego. 
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0. Regulation 
06. Commission Jurisdiction 


The Commission is without power to determine the applicability or reasonable- 
ness of rates or charges from the Canadian origins to the border points. Since the 
transportation is not subject to the provisions of the Act, the defendants’ practice 
of collecting the charges for such service in United States money is not encompassed 
by Section 1 (6) of the Act which prohibits the establishment of unreasonable and 
unjust practices. No. 31186, Elliott Packing Co. v. Duluth, Winnipeg & Pacific Ry. 
aka Be an Mes , March 8, 1954, Div. 2. 

Jurisdiction under Section 5 over the acquisition of control of “carriers” depends 
upon carrier status and not the kind of authority for the status. MC-F-4250, Thomas 
Ag Mooney—Control—Waits Bus Lines, Inc., - G << , March 11, 1954, 

iv. 4. 


07. Administrative Procedure 


Where complaint deals with applicability and reasonableness of rates or charges 
in the past, a reparation only is sought, contention of complainant that a report 
issued by an examiner appointed under the Administrative Procedure Act is required 
held not sustainable since (1) any matter subject to a subsequent trial of the law and 
facts de novo in any court is specifically exempted from the hearing provisions in 
sections 7 and 8 of that act; (2) the fact that an oral hearing was waived by failure 
to request it and (3) the parties were afforded an opportunity for oral argument. 
No. 31244, Reliance Steel Products Company v. Baltimore & Ohio R. Co., 

5 Sa ee Feb. 18, 1954, Div. 2. 

Prescribed or approved rates on a particular commodity within a given territory 
have consistently been considered as probative evidence having bearing upon the 
reasonableness of ~* rates on the same commodity in the same territory. No. 
Sad Ne J. and B. L. Cousino v. Ann Arbor R. Co., oe 2 , Feb. 24, 1954, 

iv 

Where a pleading was designated as “Reply to the proposed report” of the 
examiner and it is apparent the pleading was inadvertently designate and that it 
was intended to be filed as “exceptions to the recommended order” of the examiner 
and that it was received by the Commission as such, motions to strike overruled. 
MC-103993, Sub 27, Morgan Drive-Away, Inc., Extension—Vicksburg, Miss., not to 
be printed, March 2, 1954, Div. 5. 

By failing to appear at the hearing, or to file a petition subsequently asking 
to be made a party of record for that purpose, re has waived its right to 
file exceptions, and they will not be considered. M-4668, Aluminum, Badin, 
N. C. to the East, ........ M. C. C. , March 3, 1954, Div. 3. 


10. Carriers 


16. Corporate Reorganization 


Appointment of substitute trustee ratified. Request for hearing on appointment 
denied when requested on ground that appointee refused to submit to an interview 
with respect to the counsel he would select and as to his ideas respecting the future 
of the railroad. Appointee should not be required, prior to assumption of his duties 
and a study of the proplems of the railroad, to express himself concerning these 


matters. F. D. 11662, New York, Ontario & Western Ry. Co. Reorganization, not 
to be printed, March 4, 1954, Div. 4. 
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20. Franchises 
21. Necessity 


Granted, but issuance of certificate withheld until the receipt from applicants of 
a sworn statement with respect to consummation of merger under which applicants 
will lose their right to operate under the second proviso of Section 206 (a). MC- 
67500, Sub 2, Bernard Goldstein and Nemiah Goldstein Common Carrier Application, 
not to be printed, Feb. 23, 1954, Div. 5. , 

It may not be assumed from the fact that a contract carrier holds a permit 
broad enough to cover the operations proposed by an applicant that the former 
is in a position to supply the needed service. A contract carrier does not serve the 
general public and ive are many factors, such as its special relationship to its 
present shipper or shippers, availability of vehicles, and location of terminals, which 
may place it beyond the position of an interested party and a competitive carrier. 
MC-113742, Explosive Supply Co., Contract Carrier Application, not to be printed, 
March 15, 1954, Div. 5. 


GRANTED WITH CONDITIONS 


MC-113824, George I. Laingor Common Carrier Application, not to be printed, 
March 12, 1954, Div. 5. 
GRANTED IN PART 


MC-113514, Chemical Transports, Inc—Muriatic Acid, not to be printed, Feb. 
26, 1954, Div. 5 
DENIED 


Application for construction of line of railroad. F. D. 18008, Texas & New 
Orleans R. Co. Construction, not to be printed, March 16, 1954, Div. 4. 


DENIED FOR FAILURE OF PROOF 


MC-113666, Andrew Smetanick Contract Carrier Application, not to be printed, 
March 11, 1954, Div. 5. 

MC-113464, Harvey Wakefield Common Carrier Application, not to be printed, 
March 15, 1954, Div. $ 


22. Quality 


Denied, in addition to other reasons, for lack of showing that proposed service 
is so specialized that common carriers are not able to perform it in a reasonable 
manner. MC-112904, Quincy Storage & Transfer Co., Contract Carrier Application, 
not to be printed, March 12, 1954, Div. 5. 


24. Extensions 


Unauthorized operations of applicants held not such as to make them unfit to 
receive the authority sought. MC-90034, Sub 7, A. A. Stout and R. C. Stout, Exten- 
sion—Bakery Goods, not to be printed, Feb. 16, 1954, Div. 5. 

Authority for the transportation of “heavy machinery and heavy or cumbersome 
commodities which, because of size or weight, require the use of special equipment, 
and parts thereof” includes authority to perform motor carrier operations incidental 
to the stringing and picking up of pipe, provided that the transportation service 
performed requires the use of special equipment, either for over-the-road movement 
or for loading and unloading. MC-31229, Sub 7, E. M. Keller and H. W. Clodfelter 
Extension—Non-Radial Operations, not to be printed, Feb. 17, 1954, Div. 5. 

_ A desire for lower rates is insufficient —_- for the authorization of addi- 
tional operations in a territory already adequately served. Furthermore, a shipper 
is not entitled, as a matter of right, to direct single-line motor carrier service to 
every point to which it ships, especially where reasonably satisfactory joint-line 
service is available and has been rendered by existing motor carriers. MC-8544, 
Sub 13, Galveston Truck Line Corp., Extension—Oklaboma, not to be printed, 
March 5, 1954, Div. 5. 
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Granted and dual operations authorized. MC-106400, Sub 6, Kaw Transport 
Company Extension—Ottumwa, Iowa, not to be printed, March 8, 1954, Div. 5. 

Granted with condition against tacking. MC-8681, Sub 30, Western Auto Trans- 
ports, Inc., Extension—Kansas City, Mo., not to be printed, Feb. 19, 1954, Div. 5. 


GRANTED 


MC-109802, Sub 1, Lakeland Buslines, Inc., Extension—Netcong, N. J., not to 
be printed, Feb. 17, 1954, Div. 5. 
MC-8550, Sub 6, Truckaway Corporation Extension—Pontiac, Mich., not to be 
printed, Feb. 19, 1954, Div. 5. 
_ MC-112750, Sub 7, Armored Carrier Corporation Extension—Delaware-Maryland- 
Virginia-District of Columbia, not to be printed, Feb. 25, 1954, Div. 5. = 
MC-1255, Sub 1, Francis Albert McGinn (Marguerite E. McGinn, Adminis- 
oan Extension—Lincoln Downs Race Track, not to be printed, March 4, 1954, 
iv. 5. 


GRANTED IN PART 


MC-2862, Sub 43, Arrow Transportation Company vf Delaware Extension— 
Napbtha, not to be printed, Feb. 16, 1954, Div. 5. 

MC-43177, Sub 19, B. B. & I. Motor Freight, Inc., Extension—Culley Generating 
Station, not to be printed, Feb. 16, 1954, Div. 5. 

MC-110420, Sub 49, Quality Milk Service, Inc., Extension—Liquids, not to be 
printed, Feb. 17, 1954, Div. 5. 

MC-80428, Sub 12, H. L. & F. McBride Extension—Obio, not to be printed, 
Feb. 23, 1954, Div. 5. 

_ MC-112445, Sub 4, Grant C. Gibson Extension—Sulphate Black Liquor Skim- 

mings, not to be printed, Feb. 23, 1954, Div. 5. 

MC-I11611, Sub 12, Noerr Motor Freight, Inc., Extension—Wooden Patterns, 
not to be printed, Feb. 25, 1954, Div. 5. 


MC-13123, Sub 16, Wilson Freight Forwarding Company Extension—Hamilton 
County, Ohio, not to be printed, March 2, 1954, Div. 5. i 

MC-103993, Sub 27, Morgan Drive-Away, Inc., Extension—Vicksburg, Miss., not 
to be printed, March 2, 1954, Div. 5. 

MC-24583, Sub 6, Fred Stewart Extension—Wooden Structural Forms, not to 
be printed, March 3, 1954, Div. 5. 


DENIED FOR FAILURE OF PROOF 


_ MC-2202, Sub 100, Roadway Express, Inc., Extension—Odenton, Md., not to be 

printed, Feb. 23, 1954, Div. 5. 
ite te Sub 1, W. R. Beaver Extension—Galax, not to be printed, Feb. 23, 

, Div. 5. 

MC-3753, Sub II, A. A. A. Trucking Corporation Extension—Bulk Flavoring 
Syrup, not to be printed, March 2, 1954, Div. 5. 

MC-8000, Sub 2, H. P. H. Auto Trucking Co., Inc., Extension—Southern States, 
not to be printed, March 2, 1954, Div. 5. 

MC-30844, Sub 21, Heuer Truck Lines, Inc., Extension—Animal and Poultry 
Feed, not to be printed, March 4, 1954, Div. 5. 

MC-11207, Sub 169, Deaton Truck Line, Inc., Extension—Glass Products, not 
to be printed, March 5, 1954, Div. 5. 

MC-29710, Sub 10, Forrest Worm Extension—Ansley, Nebr., not to be printed, 
March 15, 1954, Div. 5. 

MC-30012, Sub 50, T. S. C. Motor Freight Lines, Extension—New York, ........ 
m.&. ©. , March 15, 1954, Commission. 


29. Abandonment 


Condition to sell line for continued operations modified as to its effective date. 
f. D. 17851, National Coal Ry. Co., Abandonment, not to be printed, March 1, 1954, 
ommission. 
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AUTHORIZED 


Approx. | mile. F. D. 18279, comeneie & Ohio Ry. Co., Ferry Abandonment, 
not to be printed, Feb. 24, 1954, Div. 4. 

1.05 miles. F. D. 18330, New York, New Haven & Hartford R. Co. Abandon- 
ment, not to be printed, March 1, 1954, Div. 4. 

13.64 miles. F. D. 18360, ome Coast Line R. Co. Abandonment, not to be 
printed, March 1954, Div. 

1 mile. F. D 18373, IMiinois Central R. Co. Abandonment, not to be printed, 
March 18, 1954, Div. 4. 


30. Finances 
33. Securities 


Execution of proposed general income oe does not constitute an issue of 
securities within the purview of Section 20a. F. eo Gulf, Colorado & Santa Fe 
Ry. Co. Bonds, not to be printed, March 9, 1954, Div. 4. F. D. 18403, Panhandle & 
Santa Fe Ry. Co. Bonds, not to be printed, March 9, 1954, Div. 4 


34. Purpose 


STOCK AUTHORIZED 


F. D. 18338, Pacific Greyhound Lines Stock, not to be printed, March 17, 1954, 
Div. 4. Stock dividend. 


NOTES AUTHORIZED 


F. D. 18416, Northland Greyhound Lines, Inc. Note, not to be printed, March 3, 
1954, Div. 4. To evidence loan for construction of terminal facilities. 
F. D. 18431, Newburgh & South Shore Ry. Co. Note, not to be printed, March 5, 
—, a . Refunding and replenishing working capital. 
442, Union R. Co. Notes, not to be printed, March 16, 1954, Div. 4. 
To th Bias loan and to finance facilities in part. 


BONDS AUTHORIZED 


F. D. 18402, Gulf, Colorado & Santa Fe Ry. Co. Bonds, not to be printed, March 
9, 1954, Div. 4. Refinancing. 

F. D. 18440, Pittsburgh & West Virginia Ry. Co. Bonds, not to be printed, 
March 5, 1954, Div. 4. Refinancing. 

F. D. 18403, Panhandle & Santa Fe Ry. Co. Bonds, not to be printed, March 9, 
1954, Div. 4. Refinancing. 

F. D. 1834 3, Bangor & Aroostook R. Co. Bonds, not to be printed, March 17, 
1954, Div. 4. Refinancing. 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 18244, Louisville & Nashville R. Co. Equipment Trust Certificates, not to 

be —— Feb. 25, 1954, Div. 4. Net Interest Cost—2.64% 
18425, Illinois Central R. Co. Equipment Trust “Certificates, not to be 

ate March 8, 1954, Div. 4. Net Interest Cost—2.63%. 
F. D. 18446, Missouri Pacific R. Co. Trustee Equipment Trust Certificates, not 

to be printed, March 16, 1954, Div. 4. Net Interest Cost—2.88%. 

F. D. 18447, St. Louis, Brownsville & Mexico Ry. Co. Trustee Equipment Trust 
Certificates, not to be printed, March 18, 1954, Div. 4. Net Interest Cost—2.87%. 
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40. Operations 
41. Methods and Practices 


Applicants authorized to substitute a monthly oo of making periodic tests 
of automatic train-stop apparatus on their diesel omotives for the 6,000 mile 
period presently provided by order. Ex Parte No. 171, Rules, Standards and In- 
structions for Installation, Inspection, Maintenance and Repair ‘of Automatic Block 
Signal Systems, Interlocking, Traffic Control Systems, Automatic Train Stop, Train 
Control and Cab Signal — and Other Similar Appliances, Methods and Systems, 
Southern Ry. Co. et al., + Sd, eee , March 17, 1954, Div. 3. 


50. Service 
51. Requisite 


Defendant ordered to institute reasonably continuous and adequate service 
within specified period. MC-C-1408, Pennsylvania Greybound Lines, Inc. v. Oriole 
on — Lines, dba Washington Suburban Lines, not to be printed, Feb. 19, 

iv. 


60. Charges 
61. Rate Making 


Provisions for filing by the association of rate suspension petitions or rate com- 
plaints and for representation of members of association before Commission and 
state regulatory bodies have no place in an agreement submitted for approval under 
Section 5a, citing Chicago Suburban Motor Carrier Association, Inc. Agreement, 
288 I. C. C. 415, 420. Sec. 5a App. 35, Oil Field Haulers Asso., Inc—Agreement, 
WE a_i, FF Fe es 

Varying assailed proportional rates found consistent with sound principles of 
rate making and spreads between the all-rail rates from the northern mines and the 
rail-ocean rates from the southern mines, resulting from these varying proportional 
rates, are no greater -_ necessary to preserve the inherent advantages of the water 
transportation. No. 31045, Consolidated Edison Co. of New York v. Virginian Ry. 
i Saae Riot, ele March 10, 1954, Div. 2. 

Approval of amended agreement held not in furtherance of the national trans- 
portation policy where: 

Agreement covers handling of “any national traffic problem of general con- 
cern” without specifying the subjects to be processed. 

2. The carrier’s right of independent action is restricted by implication that 
before exercising such right carrier must first submit proposed change to collective 
consideration and determination of National Classification Beard and National Traffic 
Committee. 

3. Agreement fails unequivocally to provide for carrier management through 
committees of carrier officers or employees to make final determination. 

4. Agreement makes provisions for participation or action by the association 
in proceedings before Commission or courts. Sec. 5a App. 16, National Motor 
Freight Traffic Agreement, ........ eg ed March 12, 1954, Div. 2 

Proposed reductions in rates represent the carrier’s right to initiate rates and 
unless Commission can find the proposed reduced rates violative of some provision 
of the Interstate Commerce Act, Comedieion should find the proposal just and 
teasonable. J. & S. 6148, Reduced Rates—Coal from East to Nosthwist, ad 
of ee , March 12, 1954, Div. 2. 


62. Passenger Fares 


Maximum reasonable bus and bus-streetcar fares between the District of Colum- 
bia and Government installations in nearby Virginia and intermediate points pre- 
scribed. No. 28991, Passenger Fares Between District of Columbia and Nearby 
Virginia, ........ Cee aon , March 1, 1954, Commission. 
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63. Commodity Classification 


So-called “military tires” found not included in description “tractor lug tires.” 
No. 30062, August Plantz, Inc. v. Atlantic & East Carolina Ry. Co., et al., ........ 
1. Se Se March 1, 1954, Commission. 

When used in a ‘anit description of materials taking scrap rates, the terms 
“pieces * * * (not scrap or fragments)” and “articles, in their original form or partly 
dismantled” cannot reasonably be construed to include a cast metal mass, or “ingots” 
obtained from sweating o pees. 

Generally speaking, all grades of a commodity, cheap and expensive, are usually 
rated on the same cae, - rating being one which would be too high for the 
cheaper grades and too low for the more expensive ones were it reasonable to rate 
them separately, citing Silver Plated Iron or Steel Bearings, 259 1. C. C. 360, 367-368. 
No. 307 oh Smelting Company v. New York Centra es ones  @ ae ; 
March 1, Commission. 


64. Rate Structure 


Prior finding that proposed reduced rates on freight and passenger automobiles 
and chassis, in carloads, are just and reasonable and otherwise lawful, affirmed. 

Commission has in number of instances found lawful rates restricted on a 
seasonal basis, - Ba roval has not been limited to the initial season when they 
were effective. 5745, Automobiles from Detroit to the East, 

, March 15, 1 054, Commission. 

Practice of defendant railroads in refusing to absorb the total amount of switch- 
ing charge on shipments of sand and gravel between certain points held not shown 
unreasonable. No. 31154, Universal Concrete Pipe Co. v. Atlantic Coast Line R. Co., 

ve , March 16, 1954, Div. 2. 


65. Rate Level 


Rates on carload shipments of cement, lime, tile, phosphate, plaster, brick and 
corn sugar, moving between points in western territory during past period found not 
shown to have been unreasonable. The mere showing that the rates as increased 
under the interim authorizations in Ex Parte No. 166 exceeded those which resulted 
under the final authorization in that proceeding cannot be accepted as adequate proof 
of unreasonableness—citing cases. No. 30621, Albuquerque Gravel Product Co. v. 
Atchison, Topeka & Santa Fe Ry. Co., Kk ol , Feb. 17, 1954, Div. 2. 

Assailed rail-water-rail rate on unfinished cotton piece ’ goods moving southbound 
held not shown unreasonable or unlawful. No. 31182, Columbus Manufacturing Co. 
v. Central of Georgia Ry. Co., | od ee Feb. 17, 1954, Div. 3. 

Assailed rate on teletype ‘rolls, in carload lots, by water, held not shown unjust 
or unreasonable. No. ons Cellulose & Paper Converting Co., Inc. v. Luckenbach 
Steamship Co., Inc ae Feb. 17, 1954, Div. 3. 

Rates on baled straw, ‘in aes held unreasonable to extent they exceed rates 
based upon class 22.5 of the established class-rate adjustment prescribed pursuant 
to the general class-rate investigation, plus the general increase authorized in 
Ex Parte No. 175, relying on Muskingum Fiber Products Co. v. Chesapeake & O. 
Ry. Co., 281 1. C. C. 753, 288 I. C. C. 259. No. 31171, I. J. and B. L. Consino v. 
Ann Arbor R. Co., at Cc. Feb. 24, 1954, Div. 2. 

Rates on dairy products, in carloads, held not shown unreasonable No. 30836, 
mane i Creamery & Produce Co. v. Chicago, Milwaukee, St. Paul & Pacific R. Co., 

RC, , March 1, 1954, Commission. 

Held motor rates on aluminum billets, blooms, ingots, pigs or slabs, minimum 
30,000 pounds, should not be less than 3 cents higher than the e corresponding rail 
rates, minimum 80,000 pounds. / & S M4668, Aluminum, Badin, N. C. to the East, 
ee oe ef , March 3, 1954, Div. 3. 

Rates charged on paper bags, in carloads, found inapplicable; applicable rate 
determined through use of aggregate of intermediates rule and held not shown un- 
reasonable. No. 31161, Arkell and Smiths v. Missouri Pacific R. Co., ........ . G 

, March 8, 1954, Div. 2. 
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Assailed rates on fresh meat, in carloads, held unreasonable. No. 31256, Postville 

jee Co., Inc. v. New York Central R. Co., . <. , March 8, 1954, 
iv. 2. 

Rates on yellow pine poles held applicable but unreasonable, in view of fact 
that carrier misinformed shipper seeking to divert shipment that the cars had already 
passed diversion point. No. 31262, To Lumber & Creosoting Co., Inc. v. 
Louisiana & Arkansas Ry. Co Fm March 8, 1954, Div. 2. 

Proposed rates on bituminous coal, in carloads, found not shown to be pat 
and reasonable. / & S 6076, Coal—Hazard, Ky., Group to Southeast, 

March 8, 1954, Div. 2. 

Proposed reduced rate on iron or steel billets, blooms or ingots, in carloads, 
found not shown to be just and reasonable to extent it is less than $8.32. & 
No. 6111, Iron and Steel Billets, Houston to Baton Rouge, << 
March 8, 1954, Div. 2. 

Blocks and other masonry units made from coal cinders are competitive with 
like products made from sand, gravel, slag, crushed stone and related commodities. 
The transportation characteristics of coal cinders are in every respect as favorable 
as those of the aggregates generally included in the sand and gravel group. In these 
circumstances there appears no warrant for a higher basis of rates on coal-cinder 
traffic than has been approved as maximum reasonable, or is being maintained on the 
sand and gravel group in the same general territory. No. 31116, Virginia Concrete 
Masonry Asso. v. Baltimore & Ohio R. Co oe oe March , 1954, Div. 2. 

Evidence relating to one factor of a through rate by itself does not prove the 
unreasonableness of the through rate, citing Crown Willamette Paper Co. v. Southern 
Pac. Co., 218 1. C. C. 279, 281. Assailed rate on cedar logs, in carloads, held not 
shown unreasonable. No. 31284, The Lane Co. v. Louisville & Nashville R. Co., 

Mis Se March 12, 1954, Div. 3 

Reasonable mail compensation fixed at 10 percent in addition to the compen- 
sation paid or accrued at the established rates in effect until April 1, 1954, and rates 
fixed for application on and after such date. No. 9200, Railway Mail "Pay, ooo... 
Si ef x , March 15, 1954, Commission. 

Assailed rates on grain in carloads, held not shown to exceed the maximum of 
reasonableness. No. 31086, Main Line Grain Rate Asso. v. Chicago, Milwaukee, 
St. Paul & Pacific R. Co., ........ 1. C. C. , March 16, 1954, Div. 2. 

In the absence of prescribed rates, comparison of an assailed rate with rates 
maintained by the defendants for the movement of comparable traffic in the same 
general territory affords the best test of reasonableness. 

Assailed rates on zinc-lead residue, in carloads, with valuations of $30. or less 
per net ton, held unreasonable to extent ~ exceeded $5.58. No. 31123, National Zinc 
Co., Inc. v. Missouri-Kansas-Texas R. Co, ........ 1. C. ©. , March 16, 1954, Div. 2. 


Oo teseeees ’ 


65.1. Demurrage Charges 


Where delivery of less than an entire shipment is tendered, and movement takes 
place under a straight bill of lading, demurrage charges held properly applicable. 
No. 31244, Reliance Steel Products Company v. Baltimore & Obio R. Co., ..... 
1. Co Feb. 18, 1954, Div. 2 

Penalty element of demurrage charges held unreasonable to extent detention of 
cars was caused by slow-down and strike, but not in circumstances where complain- 
ant could reasonably have ~~ detaining cars, as when plant was shut down 
because of annual vacation. 31208, se Corp. v. Chesapeake & Ohio 
R. Co., ‘. oc Feb. Mi 1954, D 

Penalty demurrage ‘charges held eoplicable” since service orders of I. C. C. have 
the same effect as a legally-effective tariff, and the erroneous interpretation of a 
service order, without more, like the misquotation of a rate «4 the defendant’s 
agent is inadequate as a basis for a finding of unreasonableness. To hold otherwise 
might result in rendering nugatory I. C. C. service orders and applicable tariffs, and 
in unjust discrimination. No. 31301, Anson & — Co. v. Chicago, Milwaukee, 
St. Paul & Pacific R. Co., ........ 1. C. C. , March 1, 1954, Div. 2. 
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Demurrage charges held not applicable in view of failure of carrier to notify 
ene or or consignee of arrival of cars. No. 31262, aia Lumber & Creosotin 
nc. Vv. Louisiana & Arkansas Ry. Co., oy eee March 8, 1954, Div. 
yn charges found not shown to have been unreasonable, where com- 
plainant urged that unstable economic factors, the urgent needs of the government, 
and unexpected delay in the receipt of adjusted — Blt. interfered with 
the consignee’s ability to unload and release ave. 0. 31277, Biltbest Construction 
Corp. v. New York Central R. Co., ty Gy A March 8, 1954, Div 

Penalty element of demurrage ‘charges held unreasonable. No. 30462, Socony- 
Vacuum Oil Co. v. Boston & Albany R., cc March 11, 1954, Div. 3. 

Assailed demurrage charges held not shown unreasonable where ‘complainant’s 
unloading crane failed and complainant did not exercise due diligence to avoid or 
minimize detention of cars. No. 31178, W. A. Kelso Building Material Co. v. Texas 
& New Orleans R. Co., L<. &. , March 12, 1954, Div. 3. 

Held, assailed demurrage charges not shown to have been unreasonable; com- 
plainant ‘has not shown that it exercised due diligence in attempting to avoid the 
detention of the cars. No. 31309, Holland American Merchants Corp. v. Delaware, 
Lackawanna & Western R. Co., i &. &. , March 12, 1954, Div. 3. 


67. Tariffs 


Ordinarily, a commodity rate on an article from and to specified points takes 
precedence over the class rate on the same article between those points, and_ that 
rate is the only rate that may be ‘on No. 31223, The Seamless Rubber Co. v. 
National Carloading Corp., ........ 1. C. C. ........ Feb. 23, 1954, Div. 2. 

On reconsideration, rates =m imported bananas, in carloads a np licable 
and applicable switching charges ae. No. 31047, A. Levy and antner 
Co. v. Southern Pacific Co.,  <. , Feb. 24, 1954, Div. 3. 

When a shipper has signed aa accepted a bill of lading, it is to be presumed 
that he directed the routing specified, and is bound thereby. However, the presump- 
tion is rebuttable, and the rule does not apply where it can be found, as in this case, 
that the routing was, in effect, a carrier’s routing. No. 31203, Texas Eastern Trans- 
_— Corp. v. Louisville & Nashville R. Ce. Bg -4 , March 1, 1954, 


Div 


Rates ay on carload shipments of steel, fabricated in transit and reshipped 


held ina —. applicable rates determined and reparation awarded. No. 31205, 
St’ i % Works, Inc. v. Baltimore & Obio R. Co., << , March 8, 
iv. 2. 

Assailed rates on shipments of composition floor tile, in carloads, found - 
applicable, and applicable rates determined. No. 31184, Armstrong Cork Co. 
Alabama Great Southern R. Co., 4 ee March 10, 1954, Div. 2. 

Rates charged on furniture, in carloads, held inapplicable and applicable rates 
determined. No. 31243, Monroe Furniture Co. v. Atlantic Coast Line R. Co. 

1 <4. March 12, 1954, Div 

Defendant’s failure to permit substitution of billing covering an inbound ship- 
ment of soybean oil cake meal on an outbound shipment of sesame oil cake meal 
held not in violation of applicable tariffs and not shown to be an unreasonable 
practice. No. 31224, — 7" Milling Corp. v. Southern Pacific Co., i ol 

March 16, 1954, Div. 2 


68. Discrimination 


is and will be Prtdiceal to the extent it exceeds by more than 20 cents per net 
ton the rate “concurrently maintained” by railroad to same destination from other 
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mines clarified by construction of term “concurrently maintained.” No. 30861, 
ina Be. an Agency, Inc. v. Artemus-Jellico R. Co., WE oe , March 9, 

Varying proportional transshipping rates are not unlawful merely because they 
differ between the same points depending upon the primary origin or ultimate desti- 
nation of the traffic. Section 2 of the Act is directed only to discrimination between 
shippers located at the same point or in the same community. Where there are 
different ultimate destinations the service is not “like and contemporaneous” and 
there can be no violation of the provisions of Section 2. 

Proposed reductions in the rates on coal, in carloads, from the mines in the 
Appalachian coal fields to the lower Lake Erie ports for transshipment by lake 
vessel to ports on the west bank of Lake Michigan and United States Ports on 
Lake Superior have been shown to be not less than minimum reasonable rates and 
not in excess of maximum reasonable rates. 

Proposed reductions in the rates on fine coal and lump coal, in carloads, from 
mines in Indiana and Illinois to particular destinations in the Fox River Valley of 
Wisconsin and points intermediate thereto in the same state, held shown to be just 
and reasonable and otherwise not unlawful. J & S 6148, Reduced Rates—Coal from 
East to Northwest, Sx ae , March 12, 1954, Div. 2. 


80. Unification 
82. Control or Affiliation 


It is not the function of the Commission to arbitrarily reduce the purchase 
price agreed on by the parties in arms length bargaining while the result will not 
be to the detriment of the public or unduly burden the purchaser. 

The use to which the vendor would put the money received is not within the 
purview of Commission unless it would be for a purpose in violation of or incon- 
sistent with the Interstate Commerce Act. It is well established that the Commis- 
sion will not interfere with the normal managerial functions of a carrier. The 
Vendor in instant proceeding is in good position to judge the value to it of the 
services provided in obtaining a purchaser for the rights. Findings in prior report 
modified to eliminate condition pat reduction of purchase price -_ peomeaing 
payment of finder’s fees. MC-F-5260, Jobn Seareve-Conivel: Red Star Express 
Lines o ae, Inc.—Purchase ( Portion)—Alfred Seifert, Sr. and Alfred Seifert, Jr., 

c. C. March 1, 1954, Commission. 


ones that have expended their funds and energies in developing and main- 
taining facilities to handle all available traffic are entitled to protection against what 
— be tantamount to a new service. Such protection should be afforded, not 
_ for the protection of the carriers themselves, but also to go stability 

s 


ound economic conditions in the industry and the rendition o adequate service 
to the public. MC-F-5209, Rudolph R. Bregman—Control; Rudolph Motor Service, 
Inc.—Purchase—Dorre Trucking a ee M. C. C. March 5, 1954, Div. 4. 

Approved, reversing prior report. Prior unlawful control deemed to stem from 
carelessness in failing to review Commission decisions rather than from deliberate 
desire to circumvent the provisions of Section 5. MC-F-4250, Thomas M. Mooney, 
—Control—Waits Bus Lines, Inc mm. << March 11, 1954, Div. 4. 

On reconsideration, towed on condition that specified commodity rights be 
cancelled as dormant, and that no operations be instituted under the partial exemp- 
tion of Section 206 (a) of the Act by virtue of certain intrastate rights. MC-F-4518, 
Louis Kletter—Control; Eastern Freight Ways, Inc—Purchase—Ray E. Cole and 
Florence B. aa Merger—State Freight Lines, Inc., and Genessee Freight Lines, Inc., 

G. « March 15, 1954, Commission. 

Approved with conditions. MC-F-5550, Missouri Pacific R. Co. (Guy A. 
Thompson, Trustee)—Control; Missouri Pacific Freight Transport Co—Purchase 
(Portion)—Frank E. Bolser, n & <. , March 10, 1954, Div. 4. 

Approved in part. nacht pes Henry A. Lambert—Control; Minnetonka Motor 
—— . and Joe Reich, Jr., not to be printed, March 15, 

iv 
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APPROVED 


MC-F-5526, Kent Fitzgerald—Control; Capital Transit Lines, Inc—Purchase 
(Portion) —T he Greyhound Corporation, not to be printed, March 5, 1954, Div. 4. 

MC-F-5287, Roy L. Barnes—Control; Barnes Truck Lines, Inc—Purchase— 
Leon T. and Vernon G. Ricks, not to be printed, March 12, 1954, Div. 4. 


DENIED 


MC-F-5321, J. L. Lawhon—Control; Refrigerated Transport Co., Inc.—Purchase 
(Portion)—Frozen Food Express, not to be printed, March 2, 1954, Div. 4. 


83. Acquisition or Merger 


Denied on the basis of new service without proven need and lack of fitness of 
vendee. MC-F-4978, George T. Howard—Control; Howard Van Lines, Inc.——Purchase 
(Portion)—McHugo Transfer Co., Inc ot eee Feb. 23, 1954, Div. 4. 


APPROVED 


MC-F-5075, Se L. White—Purchase—Ora Harper, ........ M. C. C. .... 

March 3, 1954, Div. 4. 
MC-F-5379, Ray D. Peo—Control; ee Motor Freight Corp—Purchase— 
ores Freight Lines, Inc. and C. Sherman iley, not to be printed, March 10, 1954, 
iv 

F. D. 18417, Everett R. Co. Acquisition, not to be printed, March 16, 1954, Div. 4. 

MC-F-5341, Associated Transport, Inc—Purchase—Twin States Express, Inc. 
(F. T. Miller, Jr., Trustee), not to be printed, March 17, 1954, Div. 4. 

MC-F- 5432, Roy B. Moore—Purchase (Portion) —Jobn Z. McIntyre, not to be 
printed, March 17, 1954, Div. 4. 


84. Lease or Operating Contract 


Acquisition of trackage rights authorized. F. D. 18368, (gree & Obio 
Ry. Co. Trackage Rights, not to be printed, March 5, 1954, Div. 4 


85. Dormant Franchises 


In numerous proceedings under “grandfather clause” Commission has found no 
rights are accorded by the Act in respect of operations conducted by a connecting 
carrier beyond the termini of, or interchanged at points on, an geomet $ own route. 
In this proceeding, there is no reason why Commission should accord any more 
weight to such shipments. MC-F-5297, Cornelius Bylenga, Jr—Control; Associated 
Truck Lines, Inc—Purchase (Portion)—Blue Arrow Transport Lines, Inc., not to 
be printed, March 8, 1954, Div. 4. 

Denied—Dormancy. MC-F-5340, Benjamin Eskow—Control; Yale Transport 
Corp.—Purchase (Portion)—H. B. Ewing, not to be printed, March 17, 1954, Div. 4. 




















Recent Court Decisions 
By Warren H. Waaner, Editor 





“Packing house products generally,” and fresh meats in particular are not ‘“‘manu- 
factured or prepared foods”—imposition of restrictions to words in a permit— 
when may Commission go back of permit to ascertain its scope—further hearing 
denied even though only part of issues fully covered at initial hearing. (See 
Salvino case referred to elsewhere in this issue). 


Joseph Pomprowitz v. United States. (Civil No. 5396) 


On March 17, 1954, a three-judge Court for the Eastern District of 
Wisconsin dismissed a petition for injunction against an order of the 
Commission holding that fresh meats in particular and packing house 
products generally are not ‘‘manufactured or prepared foods’’ as 
described in a permit issued to Pomprowitz. 

Quoting from the opinion of the Court: 


At the suggestion of the Commission, plaintiff filed an appli- 
cation seeking a determination whether ‘‘manufactured or prepared 
foods’’ as contained in his operating authority includes fresh 
meats and packing house products. In the event of an adverse 
decision, plaintiff sought in the alternative additional authority 
under §209(b) of the Act, 49 U.S.C.A., §309(b), to extend his 
present operations to include the transportation of fresh meats 
and packing house products... . 

The second point urged by plaintiff is that the order of the 
Commission was arbitrary and discriminatory when it determined 
that the term ‘‘manufactured or prepared foods’’ contained in 
plaintiff’s present authority does not embrace fresh meats and 
packing house products. 

Although the Commission did not state in its decision that 
the intervening plaintiffs were not in the food processing business, 
such a contention seems to be made before us. We think, however, 
there is nothing in this record to sustain such a conclusion. In 
fact in its decision herein the Commission said that meat packing 
houses ‘‘in the conduct of their business process, manufacture and 
distribute many articles of food.’’ It has been held that the 
slaughtering department of a packing house performs a ‘‘proc- 
essing operation’’ under the Fair Labor Standards Act. Walling 
v. Peoples Packing Co., Inc., 10 Cir., 132 F. 2d 236, 240. We hold 
that the intervening plaintiffs are in the food processing business 
within the meaning cf that phrase as used in plaintiff’s operating 
authority. 

The Commission found that the term ‘‘manufactured or 
prepared foods’’ as used in plaintiff’s permit does not embrace 
packing house products generally, and fresh meats in particular. 
The Commission stated, ‘‘Despite the preliminary processes that 





= 
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may be required in rendering them salable, fresh meats are not 
a manufactured or prepared food within the meaning of the 
commodity description used in applicant’s authority ** * . They 
may become a manufactured or prepared food only after they have 
been converted from their natural state into a different form.”’ 

The Commission emphasized that plaintiff’s permit was granted 
after protracted ‘‘grandfather’’ proceedings in which he specifically 
claimed the right to transport fresh meats and packing house 
products, and that in granting ‘‘manufactured or prepared 
foods’’ the Commission denied to plaintiff the authority to trans- 
port fresh meats and packing house products. The Commission 
also notes that in a companion application disposed of at the same 
time, it found that the requested authority by plaintiff to trans- 
port such commodities would not be consistent with the public 
interest or the national transportation policy. The Commission 
then concluded that there never was any intent to grant authority 
to plaintiff to transport fresh meats and packing house products 
generally when it granted plaintiff authority to transport manu- 
factured or prepared foods. 

Plaintiff argues that the words ‘‘fresh meats and packing 
house products’’ are not ambiguous and urges that neither the 
Commission nor this court has the right to go back of the permit 
itself to determine the meaning or the proper application of those 
words. Plaintiff insists that fresh meat is a processed or a pre- 
pared food obtained by the slaughter of live animals, after which 
it is necessary to remove hides, hoofs, and entrails, to wash the 
meat, and then cut same into desirable and useful sizes. 

We concede the words ‘‘fresh meat’’ are not ambiguous but 
we think that the words ‘‘manufactured or prepared foods’’ as 
used in plaintiff’s authority are uncertain in their meaning. It 
is well settled that where the language contained in a permit or a 
certificate is ambiguous, the Commission may interpret such 
language whenever it becomes necessary to define the exact limits 
of the carrier’s authority and the courts will give great weight to 
such interpretation unless it is clearly erroneous or arbitrary. 

In Dart Transit Co. v. Interstate Commerce Commission, et al., 
3-judge court, 110 F. Supp. 876, in sustaining the powers of the 
Commission to interpret the permit, the court stated, ‘‘It is our 
opinion that in an action such as this, a court may not substitute its 
judgment for that of the Commission with respect to the question 
of the scope or coverage of a permit which the Commission has 
issued to a motor carrier, if that question is at all doubtful. In 
Noble v. United States, 319 U. S. 88, 93 * * * the Supreme Court 
said, ‘The precise delineation of an enterprise which seeks the 
protection of the ‘‘grandfather’’ cause has been reserved to the 
Commission.’ By the same token we think that within reasonable 
limits it is for the Commission to determine the scope of the 
‘delineation.’ ’’ 
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‘‘The Commission’s construction of its certificates, unless 
clearly wrong or arbitrary, is to be accepted by the courts.”’ 
United Truck Lines, Inc. v. Interstate Commerce Commission, 189 
F. 2d 816, 817. ‘‘At best, the Commission’s order is ambiguous. 
So regarding it, its interpretation is for the Commission; and the 
courts cannot disregard such an interpretation in those circum- 
stances unless it is clearly erroneous or arbitrary, and the inter- 
pretation here is not.’’ Adirondack Transit Lines, Inc. v. United 
States, et al., 59 F. Supp. 503, 504, affirmed 324 U. S. 824. Our 
scope of review is limited. ‘‘The judicial function is exhausted 
when there is found to be a rational basis for the conclusions ap- 
proved by the administrative body.’’ Mississippi Valley Barge 
Line Co. v. United States, 292 U. S. 282, 286-287. 

In determining whether Pomprowitz was authorized to trans- 
port fresh meats and packing house products, the Commission 
had the right to give consideration to the fact that in plaintiff’s 
‘‘grandfather’’ proceeding of February, 1936, he was unable to 
show that during the requisite period he was engaged in the trans- 
portation of fresh meats and packing house products, and that he 
was likewise unable to prove that during that period he had 
served any packing house. The Commission also had the right to 
give consideration to the plaintiff’s companion application to the 
1936 proceeding in which he sought new authority to transport 
fresh meats and packing house products, which application was 
denied at the time he was granted authority to transport manu- 
factured or prepared foods. 

We have considered the request of plaintiff and intervenors 
that we remand this case to the Commission for further hearing 
on plaintiff’s request for additional authority to extend their 
present operations to include transportation of fresh meats and 
packing house products. While it is undoubtedly true that 
plaintiff’s principal endeavor at the hearing before the Commission 
was on the interpretation of his present authority, he apparently 
had a full opportunity to make such showing as he could on his 
alternative proposal for additional authority. We hold that the 
request to remand must be denied. 

We hold that the Commission’s interpretation of plaintiff’s 
authority was neither arbitrary, capricious, nor clearly erroneous. 
We conclude there was a sufficient factual and legal basis for the 
Commission’s challenged order. The complaint seeking an in- 
junction to restrain the Commission’s order of March 16, 1950, 
is dismissed. 
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Do “factory supplies’ include items used in the manufacturing process, in plant 


operation or maintenance, in shipping the product, or in the office—when may 
the Commission go back of permit to ascertain its scope—remand to Commission 
for further hearing on issues as recast by the Commission. (See Pomprowitz 
case referred to elsewhere in this issue). 


Pasco Salvino v. United States. (No. 3454) 


A three-judge court for the Western District of Washington, 


Northern Division, remanded this proceeding to the Commission for 
further hearing on issues as recast by the Commission. 





Quoting from the opinion of the Court: 


Plaintiff holds a permit, .. . as a contract carrier which so 
far as here pertinent authorizes transportation of factory supplies, 
canned and cold packed fruits and vegetables, and cannery sup- 
plies, between . .. [certain points]. This authority was granted 
as a result of a ‘‘grandfather’’ clause application, in the informal 
processing of which there was issued on September 3, 1937 a so- 
called compliance order granting plaintiff a permit authorizing him 
to transport ‘‘matches, match factory machinery and supplies, 
eanned and cold packed fruits and vegetables, and cannery sup- 
plies’’ between the points above indicated. On April 1, 1938 a 
revised compliance order was entered changing the commodity 
description to read ‘‘matches, factory supplies, canned and cold 
packed fruits and vegetables, and cannery supplies,’’ and in due 
course a permit in conformity with this order was issued. 

Under the described authority to transport ‘‘factory supplies’’ 
plaintiff for many years has hauled paperboard, pulpboard, 
wrapping paper, potash, glue, zine oxide, lamp-black, and phospho- 
rous, to the Tacoma plant of the Pacific Match Company, herein- 
after called the match company, and in more recent years has 
hauled paperboard, pulpboard, boxes, potash, zine oxide, aluminum 
sulphate and returnable skids, to plants of the Container Corpora- 
tion of America, hereinafter called the container corporation. 

By complaint ... Henry Johnson, . . . and others, all being 
motor common carriers of property, alleged that plaintiff ... was 
and has been engaged in the transportation of certain commodities 
. . . beyond the scope of his present contract carrier authority and 
thereby was in violation of the provisions of the Interstate Com- 
merce Act. 

... At the hearing the complainants contended that plaintiff’s 
authority to transport ‘‘factory supplies’’ included only those 
items used in the manufacturing process at the plants served. On 
the other hand plaintiff maintained that such authority entitled 
him to transport all commodities needed or used in the factories 
served by him, regardless of whether such commodities were to be 
consumed in the operation or maintenance of the factories, in the 
shipping of the product, in the operation of their offices, or in the 
manufacture of outgoing products. During the course of the 
hearing a stipulation as to the issues or contentions involved was 
agreed to by the attorneys for the parties... . 
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The testimony offered by both complainants and plaintiff gen- 
erally bore out the contentions of the respective parties. However, 
the Examiner in his report and recommendation rejected the 
contentions of both parties and held, in substance, that the permit 
issued to plaintiff so far as it authorized the transportation of 
‘*factory supplies’’ did not authorize transportation of commodities 
related to or to be used in the manufacture of products of the 
factories served. ... 

... The Commission found that the plaintiff’s permit so far 
as it authorized the transportation of ‘‘factory supplies’’ does 
not authorize him to transport commodities used as ingredients or 
parts of the products manufactured at the factories served... . 
The Commission in reaching its conclusions rejected, in effect, all 
the testimony offered by both the plaintiff and the complainants 
on the ground that the terms of the permit were not ambiguous. 
They found the meaning of the term ‘‘factory supplies’’ to be 
definite and well established and binding on both the holder of 
the authority and others. 

After summarizing briefly the testimony offered by the 
complainants as well as the plaintiff the Commission justified and 
reasoned its conclusion in the following language appearing on 
sheet 6 of its report and order: 


‘‘The meaning or scope of the term ‘factory supplies’ as 
contained in defendant’s permit is not controlled by the in- 
terpretations which he, or his shippers, have placed thereupon 
in his hauling contracts or in his schedules of minimum rates. 
Nor is the fact that this Commission accepted such contract 
and schedules for filing without challenge to be viewed as an 
interpretation. Also, the divergent opinions advanced by 
witnesses for defendant and complainants are of questionable 
value in resolving the meaning of the described term inasmuch 
as they fail to distinguish ‘supplies’ from ‘materials.’ Actu- 
ally, a distinction between these terms has long been recog- 
nized by this Commission, both formally and informally.’’ 
(citing and quoting from Builders Exp., Inc., Interpretation 
of Certificate, 51 M. C. C. 103, 106-107, and P. B. Mutrie 
Motor Transp. Inc., v. Blue Line Exp., Inc., 53 M. C. C. 530, 
533). ‘‘It is clear, therefore, that the terms, ‘supplies’’ and 
‘materials,’’ have distinct and established meanings. To 
illustrate, a carrier authorized to transport garment factory 
supplies, for example, may haul commodities such as boxes, 
garment hangers, needles, sewing machines, and brooms, which 
are intended for use in such a factory inasmuch as they are 
‘supplies’ necessary for the operation or maintenance thereof. 
It may not, however, transport dyes, cloth, thread, and buttons, 
to a garment factory under the same authority because they are 
‘materials’ which are consumed in, or which form a part of, 
the finished product. Thus, the term ‘supplies’ means those 
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things consumed in, or necessary to, the maintenance and 
operation of a plant, factory, or business, other than the raw 
materials or ingredients which go into the finished product or 
structure, whereas ‘materials’ mean those things used as 
ingredients or parts of the finished product or structure. * * * 
Complainants being uncertain themselves as to the meaning 
of the term ‘supplies’ and in any event critical of the modify- 
ing term ‘factory,’ which they consider to be too broad for 
reconciliation with defendant’s operations on the ‘grandfather’ 
date, urge that we go back of defendant’s permit and examine 
the proof in his ‘grandfather’ clause proceeding to ascertain 
the true meaning of the term ‘factory supplies;’ as used in 
his permit, and the extent of the operation intended to be 
authorized thereby. Such procedure is permissible, however, 
only where the certificate or permit is ambiguous. Where, as 
here, the meaning of its terms is definite and well established, 
it is binding on both the holder of the authority and others. 
Since ‘supplies’ and ‘materials’ have long been distinguished 
and have well established meanings, it cannot be said that there 
is any ambiguity or any occasion or justification for going 
back of defendant’s permit.’’ 


Plaintiff does not agree with the interpretation as made by 
the Commission and asks the court to set it aside. 

We may not substitute our judgment or interpretation for 
that of the Interstate Commerce Commission unless its judgment 
is clearly erroneous and arbitrary. The Commission has the 
authority to construe its own permit. Being familiar with the 
ordinary usage and common understanding of language used in 
the transportation industry, the Commission’s judgment and in- 
terpretation in a field wherein it has expert knowledge and 
experience should be accepted and deferred to unless clearly 
erroneous and arbitrary. Converse v. United States, 109 F. Supp. 
807; United Truck Lines, Inc. v. Interstate Commerce Commission 
(9 Cir.) 189 F. 2d 816, certiorari denied 342 U. S. 830; Adirondack 
Transit Lines, Inc. v. United States, et al., 59 F. Supp. 503, 
affirmed 324 U. S. 824; Dart Transit Co. v. Interstate Commerce 
Commission, 110 F. Supp. 876, affirmed 345 U. S. 980; Wilson, et 
al v. United States, et al, 114 F. Supp. 814. 

If our review were restricted to passing upon the definition 
the Commission has accorded or assigned to the word ‘‘supplies’’ 
or the words ‘‘factory supplies’’ as opposed to the definition of 
the same words as urged by the plaintiff this case might properly 
be disposed of under the decisions cited above with the sound 
conclusion that the interpretation is not clearly erroneous or arbi- 
trary. However, the problem before us, as before the Commission, 
is not one in lexicology. We are not necessarily concerned with 
the abstract meaning of the word ‘‘supplies;’’ rather with its 
meaning as used in the plaintiff’s permit. 
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Plaintiff complains, among other things, that by reason of the 
Commission’s cease and desist order he will suffer great and irrepar- 
able damage in that a substantial and indispensable portion of 
his business will be wholly destroyed, his present two-way haul 
largely eliminated, and his shippers prevented from using his 
service as they otherwise would do. He invokes the equitable 
powers of the court for proper relief. 

Title 5 U.S. C. A. see. 1009(e) defines the scope of our review. 
It provides inter alia that we shall hold unlawful and set aside 
agency action found to be (1) arbitrary, capricious, and abuse of 
discretion, or otherwise not in accordance with law; or (4) with- 
out observance of procedure required by law. As a three-judge 
court we are vested with and empowered to exercise all the powers 
of a district court sitting in equity. In re Midland Valley R. Co., 
51 F. Supp. 180. 

The Supreme Court in U. 8. v. Jones, 336 U. S. 641 at 671 has 
declared the equitable powers of the district courts sitting in review 
of rate orders. Referring to the Jones case, supra, and the Admin- 
istrative Procedure Act, the Court of Claims, in Patterson v. 
United States, 115 C. Cls. 348 at 354, said: 


‘‘The provisions of this act would seem to give to the 
courts, apparently the United States District Courts, to which 
the act gives jurisdiction in such cases plenary power to shape 
the judicial review to fit the case.’’ 


Thus we approach this matter on the assumption that the 
order of the Commission should be sustained unless, considering the 
whole record and all the facts and circumstances of the instant 
ease, it falls within some one or more of the restrictions placed 
upon the Commission by the Administrative Procedure Act, 5 U. S. 
C. A. sections 1001-1009, or it deprives plaintiff unlawfully of 
some right granted him under the Interstate Commerce Act. In 
so proceeding we must bear in mind the rule expressed in the case 
of Willapoint Oysters, Inc. v. Ewing, 174 F. 2d 676, certiorari 
denied 338 U. S. 860, wherein the Court of Appeals for the Ninth 
Circuit reviewed and set aside an order of the Federal Security 
Agency. As there stated at page 697: 


‘*Even though a portion of an order, lifted from context, may 
be supported, we think that it may be extremely arbitrary, 
capricious and unreasonable when examined in the light and 
against the background of the order’s entire effect.’’ 


Plaintiff is a small contract carrier operating two trucks and 
trailers and one pick-up truck. Over the years he has transported 
principally for two firms—The Pacific Match Company and the 
Container Corporation of America. The match company was the 
firm he served the longest and was his chief customer. He began 
serving the match company in 1933 or before and obtained his 
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‘‘erandfather’’ authority in 1937. The authority was granted 
plaintiff through informal processing by the Commission and 
while the actual wording of the authority or permit granted 
plaintiff was changed from time to time all permits issued to him 
contained the words ‘‘factory supplies’’ or ‘‘supplies.’’ In making 
his application to the Commission for a ‘‘grandfather’’ authority 
plaintiff filed, among other exhibits, copies of shipping receipts 
covering shipments handled by him during 1934-35. These covered 
twenty-one shipments of matches . . . one shipment of glue. . . and 
one shipment of berries. ... The shipment of glue . . . included 
sacks of glue weighing 19,965 pounds shipped . . . to Pacific Match 
Company in Tacoma, Washington. Plaintiff subsequent to the 
issuance of his permit has transported for the match company as 
a back haul . . . an insignificant quantity of commodities now 
classified by the Commission as ‘‘supplies’’ whereas the major 
haul includes commodities now designated by the Commission as 
‘“materials.’’ 

The complainants in the original case before the Commission, 
as indicated in the stipulation above referred to, made no claim 
that plaintiff’s transportation of the commodities for the match 
company now held to be ‘‘materials’’ was not authorized under 
the permit. Rather, complainants’ witnesses testified in support 
of such authority and there is no real dispute between any of 
the witnesses on this point. It even might be surmised that the 
report of the Examiner caused almost as much surprise to the 
complainants as it did to the defendant (plaintiff herein). 

At the hearing before the Examiner testimony and evidence 
was offered and admitted presumably on the issue as tendered under 
the complaint and stipulation as to the contentions. Counsel for 
plaintiff (defendant at the hearing) took the position at the outset 
that the terms of the permit were not ambiguous and ‘‘that the 
authority is to be determined by examination of the language or 
wording of the permit itself * * * and not by things antecedent to 
the granting of the permit.’’ (Tr. p.12) This position was taken 
when the complainants offered in evidence plaintiff’s ‘‘grand- 
father’’ application. The application and other exhibits for the 
same purpose were admitted and subsequently plaintiff introduced 
testimony and exhibits relating to the commodities hauled by him 
before and after the issuance of the ‘‘grandfather’’ authority to 
establish the intent in using the term ‘‘factory supplies.’’ Plaintiff 
introduced such evidence for the purpose of meeting the issues and 
evidence as presented by the complainants. We cannot assume that 
had the issues been framed as they were subsequently shaped by the 
report and recommended order of the Examiner and the decision 
and order of the Commission plaintiff might not have made a more 
explicit and unmistakable showing as to the hauling of not only 
glue but also zine oxide, lampblack, phosphorous, aluminum sul- 
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phate and other similar items during the critical period preceding 
the issuance of the original authority and permit. 

The hearing held before the Examiner when considered in the 
light of the disposition of the issues as made by the report and 
order of the Commission appears wholly inadequate to support the 
order. 

As stated by the Supreme Court in the case of Morgam v. 
United States, 304 U. 8. 1 at page 18: 


‘‘The right to a hearing embraces not only the right to 
present evidence but also a reasonable opportunity to know 
the claims of the opposing party and to meet them. The right 
to submit argument implies that opportunity; otherwise the 
right may be but a barren one. Those who are brought into 
contest with the Government in a quasi-judicial proceeding 
aimed at the control of their activities are entitled to be fairly 
advised of what the Government proposes and to be heard upon 
its proposals before it issues its final command.’’ 


Apt language to fit the situation here presented is likewise 
found in the ease of Ohio Bell Telephone Co. v. The Public Utilities 
Commission of Ohio, 301 U. 8. 292. The court states at page 304: 


‘‘Regulatory commissions have been invested with broad 
powers within the sphere of duty assigned to them by law. 
Even in quasi-judicial proceedings their informed and expert 
judgment exacts and receives a proper deference from court 
when it has been reached with due submission to constitutional 
restraints. (Citing cases) Indeed, much that they do within 
the realm of administrative discretion is exempt from super- 
vision if those restraints have been obeyed. All the more in- 
sistent is the need, when power has been bestowed so freely, 
that the ‘inexorable safeguard’ (Citing case) of a fair and 
open hearing be maintained in its integrity. (Citing cases) 
The right to such a hearing is one of ‘the rudiments of fair 
play’ (Citing case) assured to every litigant by the Fourteenth 
Amendment as a minimal requirement.’’ 


The issue as raised by the complainants and as met by the de- 
fendant (plaintiff here) was in ultimate effect rendered moot by 
virtue of the interpretation made by the Commission. The Com- 
mission indicates this in their report and opinion wherein they 
state that the divergent opinions advanced by witnesses for the 
defendant and complainants are of questionable value in resolving 
the meaning of the described term inasmuch as they fail to dis- 
tinguish ‘‘supplies’’ from ‘‘materials.’’ They put aside the testi- 
mony adduced at the hearing and construed the terms of the per- 
mit in accordance with interpretations adopted as to the words 
‘*materials’’ and ‘‘supplies’’ in decisions reached some twelve years 
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after the issuance of the ‘‘grandfather’’ clause authority to the 
plaintiff and which decisions are based upon different circumstances 
and showings. The Commission refused to go back to the plaintiff’s 
permit and examine proof in his ‘‘grandfather’’ clause proceeding 
to ascertain the true meaning of the term ‘‘factory supplies’’ as 
used in his permit because, as they assert, such procedure is per- 
missible only where the certificate or permit is ambiguous. The 
terms of the permit are not ambiguous in their opinion and there- 
fore they gave no consideration to the proof in the ‘‘grandfather’’ 
clause proceeding. We cannot agree with the conclusion of the 
Commission that the terms of the permit are not ambiguous when 
considered in light of the circumstances under which the permit 
was issued and bearing in mind that the proof as to what plain- 
tiff’s operations were during the critical period may not be ade- 
quate due to the course pursued in the hearing and determination 
of this case by the Commission. However, under what circum- 
stances and to what extent the term may be ambiguous we need 
not consider as we express no opinion upon the merits in view of 
our disposition of this matter. 

The report and order of the Commission to cease and desist 
is specific and final. It provides no alternate course. It permits 
no opportunity for plaintiff to be heard upon the issues as recast 
by the Commission in its report and order. Briefly, it is our opinion 
that the order would deprive plaintiff of a substantial part of his 
existing business without a full and adequate hearing. Again we 
quote from the language of the Supreme Court in Morgan v. United 
States, supra, at page 22, emphasizing the basic requirement that a 
full and fair hearing be accorded parties in controversies before 
administrative agencies: 


‘‘The maintenance of proper standards on the part of ad- 
ministrative agencies in the performance of their quasi-judicial 
functions is of the highest importance and in no way cripples 
or embarrasses the exercise of their appropriate authority. On 
the contrary, it is in their manifest interest. For, as we said 
at the outset, if these multiplying agencies deemed to be neces- 
sary in our complex society are to serve the purposes for which 
they were created and endowed with vast powers, they must 
accredit themselves by acting in accordance with the cherished 
judicial tradition embodying the basic concepts of fair play.’’ 


The cease and desist order of the Commission dated November 
7, 1952 is set aside and the case is remanded to the Interstate Com- 
merce Commission with instructions that the Commission shall take 
such action as to it shall seem proper and in accord with this 
opinion. 
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Private versus contract carrier. 
Claude A. Taylor v. I. C. C. (No. 13,512) 


On December 4, 1953, the U. S. Court of Appeals for the Ninth 
Circuit reversed the lower court and ordered denial of injunction sought 
by the Commission to enjoin alleged operation as a contract carrier 
without authority. 

Quoting from the opinion of the Court: 


Taylor appeals from a judgment on a complaint of the Inter- 
state Commerce Commission, hereafter the Commission, holding he 
is a ‘‘contract carrier by motor vehicle’’ under 49 U. S. C. 303(15) 
of the Interstate Commerce Act, hereafter the Act, and since he has 
no authorization therefor by the Commission, enjoins him from 
transporting in interstate commerce his lumber in his wholesale 
business of buying finished lumber in Oregon, transporting it and 
selling it f.o.b. to retail yards in Idaho. 

The Commission contends a policy of Congress requires us to 
give a liberal interpretation to the Act in favor of establishing that 
Taylor is a contract and not a private carrier. ‘‘Liberal’’ is a 
weasel word in this connection. The policy of the Act declares as 
follows : 


**It is hereby declared to be the national transportation 
policy of the Congress to provide for fair and impartial regu- 
lation of all modes of transportation subject to the provisions 
of this Act, so administered as to recognize and preserve the 
inherent advantages of each; ...’’ (Emphasis supplied). 
Transportation Act of 1940, § 1, 54 Stat. 899. 

One of the modes of transportation subject to the Act, as 
having ‘‘inherent advantages’’ is that by private carriers of their 
own property. ... 

We think that in interpreting this paragraph and paragraph 
(15) providing for ‘‘contract carriers’’ later considered, there is 
no rule of interpretation more liberal for one than the other. 

The burden of proof on the Commission is to establish that 
Taylor was not a person who transports in interstate commerce by 
motor vehicle lumber of which he is the ‘‘owner,’’ which transpor- 
tation is for the ‘‘ purpose of sale’’—that is, that he is not a private 
carrier under paragraph (17)—but that he carries ‘‘under indi- 
vidual contracts or agreements’’ with other persons for mere car- 
riage of the lumber for ‘‘compensation’’ to be paid Taylor by them 
and hence is a carrier for hire under paragraph (15)... 

We construe this section to require the Commission to main- 
tain its burden of proof of the existence of a contract express or 
implied between Taylor and the person to whom he sold lumber 
which provides a ‘‘compensation’’ for him to engage in carrying 
the lumber in interstate commerce for them. Clearly, there was no 
express contract for such a carriage for hire, for the only contract 
he had with his buyers was to sell them lumber f.o.b. their yards 
in Idaho. 
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There is not a shred of evidence in the record that a buyer of 
his lumber in Idaho knew when he made his purchase contract f.o.b. 
his yard, that Taylor was to bring it to him in Taylor’s own trucks, 
much less agreed that Taylor was so to carry it in interstate com- 
merce at all, much less that he was so to carry it under one of the 
‘individual contracts’? of paragraph (15) between Taylor and 
him, for which carriage they were to pay him ‘‘compensation.”’ 
Taylor’s uncontradicted evidence is that they did not know where 
or from whom he acquired the lumber he sold them. Clearly, 
Taylor’s buyers made no agreement with him which expressly re- 
quired him to transport the lumber to them in any particular 
vehicle or from out of the State of Idaho and no express agreement 
for compensation for the use of his trucks... . 

Hence Taylor, one of the smaller business men Congress has 
committees to protect, managed his selling and subsequent buying 
of his lumber in his own home in Canby, Oregon, at a managerial 
effort, the value of which the Commission with the burden of proof 
has not shown... . 

The court found that Taylor’s f.o.b. contracts of sale preceded 
his purchase of the lumber to fulfill them. Hence his ‘‘ primary 
business’’ was to keep himself so informed of the varying conditions 
of the finished lumber market that he could satisfy each of his 
eustomer’s contracts by purchasing the required items for these 
contracts from lumber manufacturers in the often fluctuating prices 
of the lumber market. It was a risk of this primary business that 
in each case after contracting with his buyer he could purchase the 
lumber at a price low enough to yield himself a profit. No common 
or contract carrier assumes such a business risk, a fact the district 
court ignored. ... 

Since Taylor bought his lumber to fulfill each f.o.b. contract 
after making such a contract of resale, if on any shipment his pur- 
chase price thereof so thereafter made in a rising market was high 
enough to give him no profit at all, he would violate the law if he 
delivered the lumber to the buyer at the agreed price because he 
would be hauling at less than his established minimum rate. 

Unless he violates the law and delivers the lumber, he would 
breach his contract with his buyer and would be liable in a suit 
for damages. Obviously no one without a lumber yard would dare 
to buy lumber to fulfill his sales contract, transport it in his own 
trucks and deliver it f.0.b. to his vendee. The Commission has not 
maintained its burden of proof that Taylor’s f.o.b. contract for 
the sale of his lumber was an implied contract to carry his own 
lumber for them as a contract carrier... . 

Since in contracting to sell the lumber f.o.b. in Idaho and 
thereafter buying his lumber in Oregon and transporting it in his 
trucks and delivering it to his vendees, Taylor is a private carrier, 
the judgment is reversed and the case remanded to the district 
court and it is ordered to enter a judgment denying the injunction 
sought by the Commission. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 


J. P. Blanton, Chairman, Traffic Manager, The American Short 
Line Railroad Association, 101 Marietta Street, Atlanta 3, Georgia. 


Baltimore Chapter 


Laurence A. Kraff, Chairman, Hinde & Dauch Paper Company, 
3400 East Biddle Street, Baltimore 13, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


Eugene Landis, Chairman, G. T. M., International Minerals & Chemi- 
eal Corporation, 20 North Wacker Drive, Chicago, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Floyd F. Beyers, Chairman, A. T. M., Public Service Company, 
15th & Champa Streets, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


John Donelan, Chairman, Pope, .Ballard & Loos, Munsey Building, 
Washington 4, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
—— in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
anaed _ of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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Florida 


T. C. Maurer. Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 


James McEvoy, Jr., Chairman, 2017 Penobscot Building, Detroit 
26, Michigan. 

Dinner meetings held bi-monthly, at Hotel Detroit Deland, Detroit, 
Michigan. 


Kansas City, Missouri, Chapter 


J. G. Waggoner, Chairman, 5715 Forest Street, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Stewart O. Morrison, Chairman, Monsanto Chemical Company, 1700 
South Second Street, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out of town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 


Harry C. Wall, Chairman, 1775 Broadway, New York 19, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


G. A. Heinze, President, Minnesota Poultry, Butter and Egg Asso- 
ciation, Minneapolis, Minnesota. 

Meets: 6:00 P. M. second Tuesday of each month, Y. M. C. A,, 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 
Philadelphia Chapter 


W. Lennig Travis, Chairman, Ass’t Mgr., Traffic Division, Atlantic 
Refining Company, 260 South Broad Street, Philadelphia 1, Pa. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. 
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Pittsburgh Chapter 


Paul J. Schweibinz, Chairman, Gen’] Coal Frt. Agt., Pittsburgh & 
Lake Erie Railroad, 228 P. & L. E. Terminal Building, Pittsburgh 19, 
Pennsylvania. 

Meets: at call of Chairman. 


North Texas 


C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 


Meets: At time and place fixed by Chapter’s Executive Committee. 
Puget Sound 


Olav Ekrom, Chairman, 557 Roy Street, Seattle, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend 
the dinner and meeting. 


San Francisco Chapter 


L. E. Binsacca, Chairman, T. M., M. J. B. Company, 665-3rd Street, 
San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Preston W. Davis, Chairman, 1140 South Flower St., Los Angeles, 
California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 


Richmond, Virginia Chapter 


L. E. Galaspie, President, G. T. M., Reynolds Metals Company, 
Richmond 19, Virginia. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C-—Revised 1947 
Edition, prepared by Committee on Education for Practice .... 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland ................ 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from ICC Practitioners’ JOURNAL 


Code of Ethics 


Percent Variable and Improvement in the Art, by John E. Hans- 
bury, Head Valuation Engineer, Bureau of Valuation, Inter- 
state Commerce Commission—reprinted from ICC Practi- 
TIONERS’ JOURNAL 











Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith ........ 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 
39 Important Decisions Since 1939. This booklet contains 256 
Supreme Court Decisions, among which are 172 decisions im- 
portant to the I. C. C. 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediate provision of Section 
4, and contains many citations relating to each situation ........ 





Chart showing Divisions of the Interstate Commerce Commission, 
3-10-53 





50 


1.00 


50 
.25 


1.00 


1.00 


1.00 


50 


.50 





eg 





DISTRICTS 
oF 
ASSOCIATION. OF 
_ INTERSTATE COMMERCE COMMISSION 
- PRACTITIONERS 


1—Maine, New — Vermont, Massachusetts 
and Rhode Island. 


2—Connecticut, New York and New Jersey. 


3—Pennsylvania (Eastern half), Maryland, Delaware 
and District of Columbia. 


4—Pennsylvania (Western half), Ohio and West 
Virginia. 


5—Virginia, North Carolina and South Carolina. 
6—Georgia, Alabama and Florida. 

7—Kentucky, Tennessee and Mississippi. 
8—Michigan, Indiana and Illinois. 


9—Wisconsin, Minnesota, North Dakota and South 
Dakota. 


10—Iowa, Missouri, Nebraska and Kansas. 
4 | District 11—Arkansas, Oklahoma and Louisiana. 
| District 12—Texas. 
| District 13—Wyoming, Colorado and New Mexico. 
| District 14-—Montans, Idsho and Utah. 
BF Dibtict 15—2Washington nd Oregon: 


]| District 16—Celifornie, Nevada and Arizona. 





